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Abstract

The Canadian “Law of Tender” applies to all industries and all types of tendering processes, regardless of their name. The
distinction between considering a process a “Request for Tender,” with its associated legal obligations, or something else, with
no legal obligations, depends on the content of the process documents. Project managers should consider any process that
imposes at least one obligation on either participant a “Request for Tender.” This approach will result in the project manager
preparing for potential obligations rather than ignoring them.
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of which may be managed by a project manager.

While project managers are commonly associated
with managing the project’s execution phase, they could,
and often do, manage the contracting phase of the
project. This paper presents an investigation of issues
project managers face during the contracting phase’s
“Request for Proposal” process.

Contracts are agreements between parties. In order
to be considered valid, a contract must meet five criteria
(Jack, 1996; Goodfellow, 1995-1; Jergeas, 1995):

1. It must consist of an offer and an acceptance of
that offer.

2. Some consideration must flow between the contract-
ing parties.

3. Both parties must intend to enter into the contract.

4. The parties must be able to carry out the terms of
the contract.

5. The contract must be legal.

This paper analyzes how these criteria form mutual
and unilateral contracts. It defines the tender process,
focusing on how these two contract types are applied in
that process, and explains the unique Canadian case-law
precedent that sets tendering in Canada apart from
tendering in the rest of the world. It also introduces the
“Request for Proposal” process, along with the issue this
paper examines: namely, how the Canadian “Law of
Tender” applies to the “Request for Proposal” process.

Projects consist of a number of phases, some or all
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Mutual Contracts. In its simplest form, a contract
meeting the above criteria comes into existence when
two parties perform certain actions. For example, the first
party may offer to pay the second party an amount of
money for performing some task. Once the second party
accepts the offer, it becomes obligated to perform the
task. The first party also becomes obligated to pay the
agreed upon money to complete the contract (Goodfel-
low, 1995-2; Marston, 1985). To maintain clarity, this
type of contract is referred to as a mutual contract since a
subsequent section discusses a contractual variant called
a unilateral contract. However, the law relating to both
mutual and unilateral contracts is the same (Goodfel-
low, 1996).

The key actions in the mutual contracting process
are offer, acceptance and consideration. The first party,
the offeror, describes what it requires as part of its offer.
The second party, the offeree, upon accepting the offer,
causes a contract to be formed. At this point, both
parties become obligated to satisfy the terms of the
contract. (Goodfellow, 1995-2).

Not all offers result in acceptance. The offeror may
withdraw its offer prior to it being accepted by the
offeree. Once withdrawn, no offer exists for an offeree to
accept, thus preventing a contract from being formed. On
a similar note, the offer itself may contain conditions
making it void after a certain period of time (Goodfellow,
1995-1; Jergeas, 1995). Once the defined period of time
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has elapsed, the offeror would have to make another
offer if it still wanted to form a contract (Marston, 1985).

Once an offer has been made and accepted, consid-
eration (such as money) must flow between the parties.
The amount of the consideration that flows between the
parties is irrelevant to the perceived value of the perfor-
mance. For example, a significant amount of property
may be exchanged for $1 or a promise that some subse-
quent activity will take place. The contract parties them-
selves must fix the amount of consideration at the time
their agreement is made. It may only be altered by
mutual consent after a contract has been formed. Not
even the courts will intervene to impose a “fair” amount
of consideration (Goodfellow, 1995-2; Jack, 1996).

Unilateral Contracts. A variant to the mutual
contract described above is the unilateral contract. This type
of contract comes into being upon the offeree satisfying
the terms of an offer. Returning to the previous example,
the offeror may offer to pay the offeree an amount of
money for performing some task. Once the offeree
performs the task, the offeror becomes obligated to pay
the amount of money (Goodfellow, 1995-2; Jack, 1996).

Like mutual contracts, unilateral contracts contain
the elements of offer, acceptance and consideration. The
offeror describes what is required as part of the offer. The
offeree accepts the offer by its performance, which causes
a contract to be formed. All that remains to complete the
contract is for the offeror to provide consideration to the
offeree (Goodfellow, 1995-2).

Tendering Process. The process of forming a
contract may become quite complex, especially when
offers involve multiple parties. As a result, a process has
been developed to assemble and track offers. This is
known as the tendering process. The offeror, usually
referred to as the owner, creates and documents its offer
which includes the performance it expects of the offeree,
usually referred to as the contractor. The resulting set of
documents is known as a tender package, and is intended
to solicit bids from one or more contractors. The contrac-
tor’s bid would specify the amount of consideration it
requires in order to enter into and satisfy a contract
through its performance (Marston, 1985).

In Canada, prior to the 1981 Supreme Court deci-
sion described below, the consensus around the tender-
ing process was that the tender package assembled by
the owner and placed out for bid was an invitation for
offers, also known as an “Invitation to Treat.” Contrac-
tors who took up the owner’s invitation would offer
their services to the owner as specified in the tender
documents for an amount of consideration. Owners
would then review the offers they received and accept
the offer with the least amount of consideration
required, thereby creating the mutual contract described
earlier (Bristow, 1996-2; Goodfellow, 1995-1; Goodfel-
low, 1995-2; Jergeas, 1995).
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Since the consensus held that it was the contractor
making a contract offer to the owner, no contract could
be formed until the offer was accepted by the owner. As
such, the contractor could withdraw its offer at any time
up to its acceptance by the owner or its expiration (Bris-
tow, 1996-2; Goodfellow, 1995-2).

Ron Engineering. Such a withdrawal was attempted
by a contractor firm, Ron Engineering, upon discovering
a mistake in its bid. The sequence of events (Bristow,
1996-2; Goodfellow, 1995-2; Goodfellow, 1996) leading
to this withdrawal were:

1. An owner placed a tender package out for bid.

2. The tender package required that the contractor
submit a bid bond along with its response to the tender
package.

3. Ron Engineering submitted its response, accom-
panied by a certified check bid bond.

4. The bids were opened by the owner, and Ron
Engineering was found to have the lowest bid.

5. Ron Engineering reexamined its bid and discov-
ered a genuine mistake.

6. Ron Engineering immediately contacted the
owner and requested to withdraw its bid, and have its
bid bond returned.

7. The owner rejected Ron Engineering’s withdrawal
and refused to return the certified check.

Under the formerly held view of the law, under a
contract Ron Engineering would be entitled to withdraw
its offer prior to acceptance by the owner, as was the case
here (Goodfellow, 1996). This situation poses a problem
for owners since contractors could withdraw offers at
any time and for any reason. In Ron Engineering’s case,
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it discovered a mistake. Other firms may find that they
bid too low and attempt to amend their offers. Again,
nothing would prevent them from taking these actions
since no contract is formed until offer, acceptance and
consideration occur (Goodfellow, 1995-2).

The Ron Engineering dispute was eventually settled
by the Supreme Court of Canada (Ron, 1981). The
Supreme Court ruled that the tender process consisted
of two contracts, which it named “Contract A” and
“Contract B.” “Contract A” was a unilateral contract that
came into being with a contractor responding to an
owner’s tender package. In “Contract A,” an owner
makes an offer which requests a contractor to perform
an activity; namely, the submission of a response to an
owner’s tender package, for which the owner will
provide consideration in the form of a promise to enter
into a subsequent mutual contract if the contractor’s
response is successful. The key elements of offer (the
owner’s invitation to tender), acceptance (the contrac-
tor’s submission of its response) and consideration (the
owner’s promise to enter into “Contract B”) are all
present to make “Contract A” a binding, unilateral
contract. This contract is formed upon the contractor’s
response being submitted. According to the Supreme
Court decision therefore, a distinct “Contract A” exists
between the owner and every contractor who submits a
response to the owner’s offer (Bristow, 1996-2; Good-
fellow, 1995-1; Goodfellow, 1995-2; Jergeas, 1995).

“Contract B” is a mutual contract that obligated the
contractor to complete the work as specified in the
tender package, and obligated the owner to provide the
compensation requested by the contractor as part of its
bid submission. This is the same type of contract that
both parties would have entered into prior to the
Supreme Court ruling (Bristow, 1996-2; Goodfellow,
1995-2).

Under this decision, the terms governing the tender
process form a valid contract. In Ron Engineering’s case,
a term that rendered the tender irrevocable for a period
of time was found to form part of a valid “Contract A.”
When Ron Engineering withdrew its bid, it breached
“Contract A” and was not entitled to the return of its bid
bond.

Obligations Arising From Ron Engineering. A
number of obligations exist between owner, contractor
and subcontractor as a result of the Ron Engineering deci-
sion. In the absence of a definitive Supreme Court
ruling, provincial courts have generally concurred that
owners are equally bound to the terms imposed by
“Contract A.” For example, owners are obligated to
award the resulting “Contract B” to the contractor whose
response is fully compliant with the tender and has the
lowest price. Owners may not arbitrarily impose or hide
evaluation criteria from contractors (Bristow, 1996-2;
Goodfellow, 1995-2; Roth, 1992).
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The contractor obligations were defined by the Ron
Engineering ruling. “Contract A” forms when the contrac-
tor submits its bid, and that contract is governed by the
terms of the tender documents. For example, the tender
documents could specify that the submitted tender was
to be irrevocable for a certain period of time (Bristow,
1996-2).

Implied obligations may also exist between the
parties to “Contract A.” For example, an Alberta court
ruled (Appleton, 1987) that even if the tender package
was silent on the subject of irrevocability, the contrac-
tor’s response would still be considered irrevocable for a
reasonable period of time in order for the owner to be
able to assess the tender and make its decision (Good-
fellow, 1996).

The same principle governing the formation of
“Contract A” between the owner and the contractor also
governs the relationship between the contractor and its
subcontractors. In this case, the contractor makes an
offer to one or more subcontractors for the work
contained in the tender it received from the owner.
When a subcontractor responds to the contractor’s offer,
“Contract A” is formed between the contractor and
subcontractor with both being bound by the terms of
the contractor’s offer (Bristow, 1996-2; Goodfellow,
1995-2).

Mistakes. One issue not addressed in the Ron Engi-
neering decision was the treatment of honest mistakes in
a tender response. Typically, common law practice has
been that contracts cannot be entered into when one or
both parties recognize that a mistake has been made.
Mistakes may be either apparent by being “obvious on
the face of the record” or obscure by being “not obvious
on the face of the record.” A mistake is apparent if it is
evident on simple inspection, otherwise it is obscure.

Such an event occurred in the Ron Engineering case
when Ron Engineering discovered it had made an
obscure mistake in its tender submission. A subsequent
Supreme Court decision (Northern, 1984) further rein-
forced the Ron Engineering decision. Both these cases
held that a party who responds to a tender, which is to
be irrevocable for a period of time, cannot revoke its
response during the period of irrevocability even if an
obscure mistake was discovered (Bristow, 1996-2;
Goodfellow, 1995-2; Marston, 1985; Roth, 1995; Good-
fellow, 1996).

Request for Proposal. So far the courts have dealt
with the tendering process as it applied to well-defined
offers and acceptances. Another type of tendering
process deals with work for which the owner does not
have detailed specifications. This process is known as a
“Request for Proposal” (RFP). It is meant to solicit
creative, varied responses consisting of solutions to
issues presented in the RFP documents.

In examining the differences between tenders and
RFPs, it was found that tenders are used when owners
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know what they want done along with the associated
process, while RFPs are used when the end result is known
but not how to accomplish it (Osborne & MacEachern,
1996; Selock, 1996). For example, an RFP may ask the
contractor to provide a “multimedia computer” and leave
it up to the contractor to determine the items that meet the
owner’s requirements. In a tender, the owner would have
selected the items forming the “multimedia computer” in
advance, and placed those items out to contractors for
price quotes (Selock, 1996).

This paper investigates the positions of various
owner, contractor and legal firms on the treatment of
RFPs in the tender process. The intent of the research was
to determine whether the RFP process is subject to the
same tendering obligations arising from the Ron Engi-
neering Supreme Court decision.

Methodology

The methodology used to prepare this paper began with
a literature search for contract law-related topics in text-
books, articles, and on the World Wide Web. The infor-
mation from this literature was used to establish the
paper’s framework and introductory material.

Following this literature search and discussion with
industry practitioners, a survey was developed and
tested. The survey was used to collect empirical data and
practitioner responses to case situations. A total of 15
surveys were conducted with representatives from
owner, contractor and legal organizations. An effort was
made to balance the survey such that a representative
sampling from the construction and information tech-
nology industries was obtained. These industries were
chosen since the construction industry has considerable
familiarity with the law of tender flowing from the Ron
Engineering Supreme Court decision (Goodfellow,
1995-2). On the other hand, based on the experience of
the authors, the information technology industry did
not have the same degree of familiarity.

The survey consisted of nine questions (Table 1),
designed to elicit discussion answers from participants
rather than to gather statistical data. Interviews were held
with each industry practitioner, where the questions
were presented and answers recorded. At times, the
answers triggered additional, clarifying discussions, the
results of which were also recorded.

The industry practitioners surveyed were senior
executives with their respective firms, typically at the
director, vice president or president level. In the case of
the law firms, the lawyers were at the partner or senior
partner level. Participants with these backgrounds were
chosen since they would have had both the real-life
project experience and management expertise required
to understand proposal-related decisions.

Once complete, the literature research and survey
material was consolidated and supplemented by mater-
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ial used in delivering The University of Calgary project
management lectures.

Investigation

The investigative portion of this research was based on
interviews conducted with senior representatives of
owner, contractor and legal organizations. The following
sections cover the opinions expressed by each of these
organizations. The sections are further divided into areas
of interest. Those areas, and their purpose, are:

Definition. A consensus definition of the organiza-
tions’ understanding of the RFP process is presented to
set a context for the subsequent answers.

Observations. The organizations’ consensus opinions
on the process used to execute an RFP, along with back-
ground reasoning where applicable.

Obligations. A view on the obligations existing
between the parties to the RFP process. The intent of this
portion of the investigation was to determine the links
that might have been believed to exist between the
tender and RFP processes.

Compliance. Similar to the obligations area, the
compliance area examines how the organizations view
RFP response compliance with the terms set out in the
RFP documents.

Mistakes. The intent of this area is to determine an
RFP’s treatment in the event it contains mistakes.

Implications. This area identifies relevant issues of
which either owner or contractor project managers should
be aware.

These areas of investigation are intended to provide
an understanding of how each type of organization views
the RFP process. Conclusions may then be drawn on the
status of the RFP process in Canada.

Owner Organization Perceptions. An owner
organization is considered to be the organization that
requires the services of a contractor in order to satisfy
the conditions that precipitated an RFP. A total of five
owner organization views are presented, three of whom
had experience in the information technology industry.
The remaining two had experience in the construction
industry.

RFP Definition. It was found that owners consid-
ered the RFP process to be two processes. The first was
the “Request for Information” (RFI) process. The objec-
tive of the RFI was to explain, at a high level, the project’s
overall objectives and key result areas. The RFI process,
and the RFP process in general, were typically used when
the owner was unfamiliar with the potential supply base
(Goodkey, 1996; Osborne & MacEachern, 1996). Poten-
tial contractors interested in the project then responded
with descriptions of their capabilities. The list of contrac-
tors was evaluated and a short list of RFP participants
prepared. In some cases, sufficient information may
have been gathered by the RFI that, coupled with the
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Interview Question

Purpose of Question

Please describe the type of business your firm is typi-
cally engaged in, including an explanation of the type of
work it typically associates with RFPs.

Please explain what your firm hopes to achieve when it
participates in the RFP tendering process.

Please explain (a) how the RFP tendering process
differs from the tendering process used to obtain price
quotes for prespecified materials and labor, and (b)
how an RFP differs from a specification.

Please explain the contracting sequence associated
with an RFP being placed for tender, focusing on those
events that cause obligations to exist between the
parties.

What obligations exist as a result of your firm submit-
ting an RFP response? (Owner firms skip.)

What obligations exist as a result of your firm receiving
an RFP response? (Contractor firms to describe
responses to sections of the RFP sent to subcontractor
firms.)

What obligations, if any, exist as a result of an RFP
response failing to meet some of the criteria set out in
the RFP tender documents? Also, please explain how
ambiguity in an RFP is handled.

Please explain your firm’s views when an unobvious
error (one that the other party cannot detect through
examination) is discovered in a submitted RFP
response that has (a) not yet been accepted, and (b)
has been accepted.

Please explain your firm’s views when an obvious error
(one that is easily understood to be an error and every-
one accepts is an error) is discovered in a submitted
RFP response that has (a) not yet been accepted, and
(b) has been accepted.

Table 1. Interview Questionnaire

To ensure a representative sampling of each type of
firm was obtained, and that an understanding of the
firms’ business was recorded to set a context for subse-
quent answers.

To provide an understanding of the firms’ expected
outcomes.

To gather information on the firms’ interpretations of
both the RFP process and tendering process.

Ron Engineering imposed obligations on parties to a
tender based on their activities. This question examined
whether similar obligations existed for the RFP process.

A tender submission under Ron Engineering is an
“acceptance.” This question examined whether a simi-
lar view was shared by contractors submitting an RFP
response.

To examine the perceived obligations that might have
existed when an RFP response was received, including
those that existed from contractor to subcontractors.

To examine how tolerant the parties were to RFP
responses, as creative and potentially ambiguous docu-
ments, not fully complying with the terms of the
owners’ RFP requests.

A Ron Engineering follow-on decision (Northern, 1984)
specifically dealt with obscure mistakes in tenders. This
question examined how tolerant the parties were to
such errors in RFP responses. For clarity, the phrase
“unobvious error” was used with interview subjects to
refer to “errors not obvious on the face of the record.”

Ron Engineering did not deal with apparent errors in
tenders, although some lower courts have in a round-
about manner (Roth, 1995, p. 3). This question exam-
ined how tolerant the parties were to apparent errors in
RFP responses. For clarity, the phrase “obvious error”
was used with interview subjects to refer to “errors
obvious on the face of the record.”

owner’s experience, may have caused a tender to be
issued in place of an RFP (Braun & Read, 1996).

Next, the RFP itself was prepared. It was more
detailed than the RFI, at times almost resembling a
tender. In conjunction with the RFP’s development, an
evaluation matrix was prepared. The matrix was used to
evaluate and weigh the various responses contained in
the RFP. While the contents of the matrix were held
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private, since owners did not want contractors to
respond to meet the terms of the matrix, the overall eval-
uation criteria were included in the RFP documents. This
helped ensure that contractors would respond with a full
description of their ideas and capabilities. Once the RFP
process was complete, the successful contractor, or
contractors, were chosen based on their ranking in the
evaluation. The intention behind the RFP process was to
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obtain the best value for the money, not necessarily the
lowest cost solution (Osborne & MacEachern, 1996;
Selock, 1996; St. John, 1996).

Observations on the RFP Process. Typically, the RFP
response evaluators identify three to six contractors who
are capable of providing market-based, competitive pric-
ing and specifications (Goodkey, 1996; Selock, 1996). A
further evaluation process would then identify the single
contractor with whom to work. Negotiations, if neces-
sary, would occur in areas where there was uncertainty in
either the RFP documents or its responses (Selock, 1996;
St. John, 1996). In some cases, the RFP would be struc-
tured such that a contract could be arrived at shortly after
the RFP evaluations were complete, with little or no extra
negotiations (Osborne & MacEachern, 1996; St. John,
1996). This would depend on the terms the owner
included in the RFP documents. These terms may have
indicated that there were no obligations, that the end of
the RFP process would result in negotiations or that a
tender would be performed. Each case would be different
(Braun & Read, 1996; Osborne & MacEachern, 1996).

The tender process obligates the owner to award the
contract to the contractor whose response fully meets the
tender’s evaluation criteria and whose price is the lowest.
An RFP differs from this since contracts are awarded
based on best value to the owner, with price only form-
ing one component of the evaluation criteria. A tender
may be appropriate in cases where the owner is able to
specify in great detail what it requires. In cases where the
owner does not know these details an RFP may be appro-
priate (Osborne & MacEachern, 1996; Selock, 1996; St.
John, 1996). In either case, the underlying process
driving the tender or the RFP is the same, with only the
content of the process varying (Braun & Read, 1996;
Goodkey, 1996; Osborne & MacEachern, 1996).

Obligations. Owners were found to believe that a
number of obligations existed between themselves and
contractors during the RFP process. These obligations
primarily dealt with ensuring that contractors were
treated equally and that the integrity of the process was
maintained. The identified obligations were:

» Owners must inform all bidding contractors when
there are changes in the RFP evaluation criteria (Osborne
& MacEachern, 1996; Selock, 1996).

= Owners must inform contractors who have submitted
their responses prior to the RFP submission deadline of
changes that occur subsequent to the submission but
prior to the deadline, such that they have the opportu-
nity to adjust their response accordingly (Osborne &
MacEachern, 1996; Selock, 1996).

= Owners must inform contractors why they have been
eliminated (Braun & Read, 1996; Selock, 1996).

= Owners must disclose all relevant information the
contractors may require to prepare their responses
(Osborne & MacEachern, 1996).
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m Owners expect contractors to hold their price firm for
the number of days specified in the RFP, or meet any
other commitments outlined in the RFP documents
(Osborne & MacEachern, 1996; Selock, 1996; St. John,
1996).

= Owners must keep the RFP responses sealed until after
the submission deadline has passed (Selock, 1996; St.
John, 1996).

= A moral obligation exists on owners to issue the RFP
in good faith. For example, the owner should have a
reasonable intention to proceed (Braun & Read, 1996;
St. John, 1996).

= A moral obligation exists on owners to keep all the
RFP responses confidential, even from the eventual
successful contractor. Even the successful contractor
should not be allowed to view confidential information
from its competitors (Braun & Read, 1996; Selock, 1996;
St. John, 1996).

= At times, there may be a moral obligation to compen-
sate contractors when the RFP calls for a significant
amount of design effort. The terms of such a compensa-
tion scheme would vary on a case-by-case and “common
industry practice” basis (Braun & Read, 1996; Goodkey,
1996).

m Owners believe that contractors must inform the
owner if conditions change in their responses. For exam-
ple, in a RFP for consulting services, the contractor would
have to inform the owner of the unavailability of people
identified to perform a certain task. (Selock, 1996).

Three of the owners surveyed believed they were not
under any obligation to proceed with the work if they so
desired (Osborne & MacEachern, 1996; Selock, 1996; St.
John, 1996). Also, it was found that some private indus-
try owners believed they had considerable flexibility in
awarding the RFP to any contractor, not just the contrac-
tor that faired best in the RFP evaluation (Selock, 1996),
a belief not shared by government owners (Osborne &
MacEachern, 1996; St. John, 1996).

Some owners agreed that with a correctly worded
document, the RFP process itself did not impose any
legal obligations on any party. The only legal obligations
that arose were those flowing from a signed contract,
which would be obtained after the RFP process and after
any required negotiations had concluded (Selock, 1996;
St. John, 1996).

Conflicting beliefs were held by two owners who
had some knowledge of the Ron Engineering case. One
believed that no obligations existed during the RFP
process since Ron Engineering’s Contract A applied to
tenders, not RFPs (St. John, 1996), while another
believed that Ron Engineering obligations did exist since
an RFP was simply a tender by another name (Osborne
& MacEachern, 1996).

Compliance Issues. Owners believed the RFP process
was not designed to award a contract solely based on
price. They believed it was designed to be awarded based
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on best value. In other words, contractors should not be
disqualified for failing to meet all the items requested in
an RFP, although they may be if they miss “mandatory”
items. Missing items would be taken into account during
the evaluation process, affecting the contractor’s scoring
according to the predefined matrix (Braun & Read, 1996;
Goodkey, 1996; Osborne & MacEachern, 1996; Selock,
1996; St. John, 1996).

In areas where the RFP was ambiguous, owners
expected contractors to question the owners’ meaning.
The owner would attempt to answer the questions to the
best of its ability, and then forward the questions and
answers to all participating contractors to ensure a level
playing field was maintained (Goodkey, 1996; Osborne
& MacEachern, 1996; Selock, 1996; St. John, 1996). If
the owner was unable to answer the questions to the
contractor’s satisfaction, the contractor would be
expected to document any assumptions it made in its
response (Goodkey, 1996; Selock, 1996; St. John, 1996).

Mistakes. Some owners would allow contractors to
withdraw from the RFP process in the event an apparent
mistake was discovered prior to RFP acceptance. The
owner’s experience has shown that firms that were
forced to enter into a contract they didn’t want requested
excessive change orders and were generally difficult to
manage (Selock, 1996; St. John, 1996).

A key objective of owners is to achieve a good work-
ing relationship with contractors (Goodkey, 1996). In
general, to be fair to all other contractors, a single
contractor’s request should not negatively affect the
other contractors. For example, a contractor’s request to
lower its price upon discovering a mistake should be
rejected. Alternatively, a contractor should be allowed to
raise its price prior to acceptance since the competing
contractors would stand an improved chance of winning
(St. John, 1996).

In the event an obscure mistake was discovered after
acceptance and conclusion of a contract, some owners
expected the contractor to continue to honor its contract
(St. John, 1996), while others expected to reach an arrange-
ment through negotiation in order to maintain a good
working relationship (Goodkey, 1996; Selock, 1996).

One owner, with some knowledge of the Ron Engi-
neering case, would have awarded the contract to the
contractor with the best value solution, regardless whether
the mistake was discovered before or after acceptance.
However, should the mistake affect the contractor’s terms
of compliance or a material item such as price, the contrac-
tor would be disqualified (Osborne & MacEachern, 1996).

In the event an apparent mistake was discovered by the
owner prior to the proposal’s acceptance, some owners
would question the contractor to determine whether the
contractor would still want its bid to be accepted as submit-
ted. The expectation of some of these owners was that the
contractor would then either withdraw or amend its bid
(St. John, 1996), while other owners expected the contrac-
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tor to simply amend it (Goodkey, 1996; Selock, 1996).
One owner would even have taken the initiative to correct
blatant mistakes. For example, in the case of a schedule
showing item X at $50, item Y at $50 and the sum of these
two at $75, the owner would advise the contractor that it
would treat the bid as $100 unless the contractor wished to
further update its response (Selock, 1996).

In the case where all contractors made apparent
mistakes, some owners would ask all contractors to reeval-
uate their bids to ensure compliance with the tender. No
specific instructions would be given as to where to look
for mistakes. This would give all contractors an equal
opportunity to make amendments (St. John, 1996).

In the event an apparent mistake was discovered
after acceptance and creation of a contract, some owners
expected the contractor to honor its commitments, some
believed it was not possible to hold a contractor to its
commitments, and others expected to reach an arrange-
ment through negotiation (Goodkey, 1996; Osborne &
MacEachern, 1996; Selock, 1996; St. John, 1996). The
course of action chosen would have depended on the
owner’s perception as to whether or not the contractor
purposely made the mistake (Goodkey, 1996; Selock,
1996; St. John, 1996).

Implications for the Owner's Project Managers.
The research revealed that owner organizations do not
believe that obligations exist during the RFP process.
This means that the course of action chosen by an
owner’s project manager to address a mistake discovered
during the RFP process may conflict with the beliefs of
its employer. As such, the project manager may have to
take on the added responsibility of reconciling various
opinions on the most appropriate course of action.

An owner’s project manager should address mistakes
discovered during the RFP process with an understand-
ing of the current progress of that process. As long as no
contract is in place, the project manager should either
hold the RFP’s obligations firm or negotiate a resolution.
The course of action depends on the RFP’s contents, as
described in the Conclusions and Recommendations
section. A different set of rules apply after a contract is in
place; these rules were not investigated as they occur
subsequent to the RFP process and were outside the
scope of this paper.

Contractor Firm Perceptions. A contractor orga-
nization is considered to be the organization that will
provide its, or its subcontractor’s, goods and services in
order to meet the terms of the RFP. A views of four
contractor organizations are presented. The organiza-
tions were split evenly between the information tech-
nology industry and the construction industry.

RFP Definition. There was general agreement
among the contractors surveyed that RFPs are essentially
tools used to get the contractor to the negotiating table.
In general, the RFP process began with an owner
attempting to define a problem, then determining which
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contractor could best resolve that problem, and finally
entering into contract negotiations with the most appro-
priate contractor (Akrouche, 1996; Goodwin, 1996;
Poulsen, 1996; Schmidt, 1996).

The process of defining the problem was viewed by
some contractors as their best opportunity to win the
owner’s business. One approach contractors used was to
develop a relationship with the owner well before the
RFP process began, helping the owner determine its
business problems. This allowed the contractor to influ-
ence the RFP’s requirements. The purpose of the owner
proceeding with the RFP exercise rather than directly
awarding the contractor the business at this point was to
give the owner’s representatives the ability to show
owner management or the public that they tested the
market for suitable contractors (Akrouche, 1996;
Schmidt, 1996).

The contractor’s RFP responses would be evaluated
by the owner using a scoring system with the high-scor-
ing response winning. The scoring system was usually
some combination of contractor-proposed solution and
fee, such as 85% solution and 15% fee. This provided an
opportunity for a high-fee contractor to win the business
if it had a superb proposal (Goodwin, 1996), but
complicated the evaluation process since each contrac-
tor’s solution may have been different (Poulsen, 1996).
It was believed likely that contractors who influenced the
RFP’s creation would win the evaluation process, because
that contractor would have influenced the RFP in such a
way as to play to its strengths while at the same time
increasing the importance of areas where its competitors
were weak (Akrouche, 1996; Schmidt, 1996).

Unless the RFP and its associated responses were
well-defined and rigid, such as those commonly associ-
ated with the government (Akrouche, 1996; Goodwin,
1996; Poulsen, 1996), the owner would enter into nego-
tiations with the high-scoring contractor to resolve any
outstanding RFP issues. It would be during this process
that requirements and scope could be modified from the
original RFP documents, altering the total price of the
work (Akrouche, 1996; Goodwin, 1996; Schmidt,
1996). It appeared that this was the reason the price
component of the RFP scoring system was given less
weight than the solution component. If price was given
more importance, contractors would view the RFP as
requiring a “price to win,” and aim to use price as the
factor that would drive the subsequent negotiations. To
quote one contractor: “Strategize to win, do not strate-
gize to bid” (Schmidt, 1996).

Observations on the RFP Process. RFPs differ from
tenders in that they afford contractors the opportunity
to provide a creative solution along with their price.
Contractors believe the creativity allowed for by RFPs
provide them the opportunity to demonstrate to the
owner the value they could deliver (Akrouche, 1996;
Goodwin, 1996; Poulsen, 1996; Schmidt, 1996).
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Tenders, on the other hand, were viewed as
processes that would obtain straight pricing for goods
and services. In a tender process, the contractor would
have no opportunity to show its creativity or value-
added capabilities since acceptance is governed by low
price (Akrouche, 1996; Goodwin, 1996; Poulsen, 1996;
Schmidt, 1996).

Contractors found the RFP process to be more
complex than the tender process. RFPs allow contractors
to tailor their response to resolve what they perceive to
be the owner’s true business problem. Conversely, no
such creativity is required for tenders that were viewed
as straightforward accounting exercises (Akrouche, 1996;
Schmidt, 1996).

Obligations. All the contractors surveyed believed
that no legal obligations existed during the RFP process.
Nothing in the RFP process was binding until a contract
was signed (Akrouche, 1996; Goodwin, 1996; Poulsen,
1996; Schmidt, 1996), although some obligations may
have been imposed by the owner on the contractor during
the process in order for the owner to consider the contrac-
tor’s response (Goodwin, 1996). For example, the owner
may have stated that it would only evaluate responses
from contractors who attended a bidder’s conference. As
such, the contractors may have to complete these under-
takings as part of their RFP preparation process (Good-
win, 1996).

Contractors believed that the RFP process could be
canceled at any time. For example, a contractor could
withdraw and not owe the owner anything after the
owner had selected it as the successful respondent. No
surety bonds are used in the RFP process, nor does the
owner pay the contractor for preparing its response
(Goodwin, 1996).

Contractors believed that various clauses were
inserted into the RFP documents and responses in an
effort to protect either the owner or the contractor. For
example, owners ensure they have the right to cancel the
RFP process by including “no obligation to proceed to a
contract” clauses in the RFP (Akrouche, 1996). Also,
since the contractor was providing its creative work to the
owner, it would include intellectual property clauses to
prevent the owner from shopping one contractor’s design
to another, lower-priced, contractor (Poulsen, 1996).

Other than the lack of legal obligations, the contrac-
tors surveyed believed that certain ethical obligations
existed. For example, contractors making the statement
that their response would be irrevocable for a certain
period were expected to honor that commitment
(Akrouche, 1996; Poulsen, 1996; Schmidt, 1996).

Contractors believed they were obligated to deliver
what they promised in their response if they won the RFP
process. This was only a valid obligation if the owner
accepted the entire response as-is, including any docu-
mented assumptions about the work included in the
response (Akrouche, 1996; Schmidt, 1996). For example,

December 1997



contractors proposing specific people in an RFP response
would be obligated to use those people on the project,
especially if the owner selected the contractor on that
basis (Akrouche, 1996; Poulsen, 1996; Schmidt, 1996).

Two sets of perspectives were found when examin-
ing the obligations owed by subcontractors to contrac-
tors. In one set, the consensus among construction
contractors was that the only obligation to subcontrac-
tors was an informal, unwritten obligation to not change
their bid if the contractor’s RFP response was successful
(Goodwin, 1996; Poulsen, 1996). This was perceived as
a moral obligation rather than a legally binding one
(Poulsen, 1996).

The other set of views were held by contractors
engaged in information technology projects. They
refused to deal with subcontractors with whom they had
not entered into “teaming” agreements. The subcontrac-
tors were obligated to honor their commitments in the
event the RFP response was successful due to the terms of
the teaming agreements (Akrouche, 1996; Schmidt,
1996). As an added measure of protection, the terms of
the RFP to which the contractor was responding were
included in the agreement made with the subcontractors.
This helped to ensure that the subcontractors were bound
by the same terms as the contractor (Schmidt, 1996).

Compliance Issues. The contractors surveyed had
the goal of submitting a fully compliant RFP response.
They believed that in the event they experienced prob-
lems responding to a section of the RFP, they should
either find a subcontractor with whom to partner or not
respond at all. The course of action would depend on
the owner’s rigidity in enforcing the RFP’s terms and
conditions. Some owners would disqualify a contractor
for missing an item while others would attempt to arrive
at an arrangement during negotiations (Akrouche, 1996;
Poulsen, 1996; Schmidt, 1996).

In areas in which the RFP was ambiguous, such as
the quantity of a required item, attempts were made to
clarify the area first with the owner in a private manner.
Privacy was desired so as to not alert the contractor’s
competitors that a particular area was being investigated
(Poulsen, 1996). If those attempts failed to supply a
satisfactory answer, the contractors then documented an
assumption as to how they arrived at their response. This
documentation would be included in the RFP along
with disclaimer clauses stating that negotiations would
be required to validate any subsequent due diligence
findings. This process helped the contractor during the
evaluation period since it demonstrated an understand-
ing on the contractor’s part of the work (Akrouche,
1996; Goodwin, 1996; Schmidt, 1996).

Mistakes. Various views existed in the case where
obscure mistakes were discovered prior to the owner
selecting a contractor. One set of views held that the
contractor should remain silent and attempt to resolve
any mistake situation during the subsequent negotia-
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tions, especially if the mistake was related to documented
assumptions. The reason for this course of action was the
belief that the purpose of the RFP process was to select a
vendor, not to obtain a contract (Akrouche, 1996;
Schmidt, 1996). Also, some RFP processes do not allow
contractors to communicate with owners during the eval-
uation period. This meant that should the contractor
attempt to inform the owner of the mistake, the contrac-
tor could be disqualified (Schmidt, 1996).

Another set of views held that contractors should let
minor mistakes remain while major mistakes should be
reported to the owner and the response withdrawn.
Attempts would be made to be upfront and open,
providing an explanation of the mistake. No attempt
would be made to correct the mistake since this would
appear to be taking advantage of a situation. The
purpose of these actions is to exit the RFP process while
retaining good relations with the owner (Goodwin,
1996; Poulsen, 1996).

Similarly, the contractors believed that they could
negotiate an arrangement with the owner after their
response had been accepted. This belief was based on the
perception that no contract existed until one was signed.
If the negotiations failed, the option to withdraw would
still be available (Akrouche, 1996; Goodwin, 1996;
Schmidt, 1996). However, one construction contractor
did not agree and took the position that a contract had
been made on owner acceptance, obliging the contractor
to address the mistake (Poulsen, 1996).

In cases of apparent mistakes where the response
had not yet been accepted, contractors believed the
owner should afford them the opportunity to correct
their mistakes (Akrouche, 1996; Goodwin, 1996;
Poulsen, 1996). One contractor had experience with
RFPs that contained clarification provisions. Such provi-
sions allowed the owner to make specific requests to a
specific contractor in order to understand the contrac-
tor’s position. This communication was kept private
from the other contractors who submitted responses,
but the questions and resulting answers would form part
of the contractor’s response (Schmidt, 1996).

In cases in which the response had been accepted, a
similar set of views existed. The contractors either
believed they could arrive at a negotiated settlement or
withdraw (Akrouche, 1996; Goodwin, 1996; Schmidt,
1996), with one contractor maintaining that a contract
existed making it liable for the mistake (Poulsen, 1996).

Implications for the Contractor’s Project Managers.
The law of tender applies to all industries, not just the
construction industry. Part of this research examined the
practices of information technology industry contractors.
These contractors were found to consider the RFP process
a prelude to a future negotiation process. While this
approach is not being criticized, the potential exists for a
contractor’s sales-based strategy to collide with an
owner’s contract-based strategy, resulting in unexpected
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legal obligations for the contractor. To reduce the likeli-
hood of such a scenario, the contractor’s project manager
should understand the obligations associated with both
REPs and tenders, as summarized in the Conclusions and
Recommendations section.

Legal Firm Perceptions. The legal firms were
asked to provide their opinions as to how owners and
contractors interacted with one another during the RFP
process. As such, the legal firms were treated as impar-
tial, nonparticipant advisor-observers to the RFP process.
Six law firm views are presented below; all of the lawyers
were experienced in the field of contract law.

RFP Definition. Agreement was found among the
lawyers that the names assigned to the tender docu-
ments, such as “Request for Tender” or “Request for
Proposal,” did not influence the document’s classifica-
tion. Instead, the content of the document determined
its type. Tenders were considered to be documents that
imposed obligations on both parties. Proposals impose
no such obligations (Bristow, 1996-1; Barron, 1996;
Eden, 1996; Westersund, 1996). To quote one of the
lawyers surveyed: “It’s not the form, but the substance
that determines the character of the transaction” (Good-
fellow, 1996).

To illustrate, one lawyer explained that an owner
took a boilerplate tender document and replaced the
word “tender” with “proposal.” To this, the owner
attached detailed drawings and specifications, and
issued the document as a “Request for Proposal.” The
courts determined that the resultant document,
although calling itself a RFP, was in fact a tender, since
the level of detail and obligations it imposed were those
of a tender (Eden, 1996).

The purpose of a “Request for Proposal” is to obtain
a proposal. Proposals by themselves may not contain
enough detail or certainty to be considered contracts.
Typically, once a proposal has been made, further discus-
sion is required to clarify its terms. The objective of clar-
ifying the proposal’s terms is to achieve a mutual
contract, with the contractor making an offer and the
owner accepting it (Barron, 1996; Eden, 1996; Wester-
sund, 1996).

A tender, having a sufficient amount of detail from
the outset, is itself considered an offer by the owner
under Ron Engineering. Contractors accept the owner’s
offer by providing a compliant response, thereby form-
ing a contract (Westersund, 1996). In general, a tender
is a fixed process where the result is a quotation for spec-
ified goods and services, while the RFP process allows for
varied responses, concluding with contract negotiations
(Eden, 1996; Gregory, 1996).

Observations on the RFP Process. Lawyers believed
that both owners and contractors appeared to benefit
from the RFP process. Owners hoped to achieve a low-
cost, creative design (Goodfellow, 1996). In issuing a
RFP, owners had the opportunity to obtain a spectrum
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of designs and opinions at little upfront cost, although
the design costs would typically be included as part of
the winning proposal. This was contrasted with hiring a
design firm, which limited the owner to the designs
from that firm while paying for the firm's services. The
cost deferral offered by the RFP process helped the
owner improve the project’s cash flow (Gregory, 1996).
Also, owners who are pressed for time may opt for a RFP
since the contractors would perform the design work. An
owner only issues traditional tenders after the associated
design has been completed (Eden, 1996).

Differing views were found to be held on the legal
status of the RFP process. One set of views held that the
RFP process appeared to be an “Invitation to Treat.” This
means that no obligations would exist on the contractor
to respond to an RFP or for an owner to continue with
the process once contractors had submitted their
proposals, as long as the RFP did not impose obligations
on the parties (Bristow, 1996-1; Barron, 1996; Gregory,
1996; Westersund, 1996). The following example, para-
phrased from one interview, illustrates how an “Invita-
tion to Treat” was handled by the courts:

It is illegal to offer for sale automobiles with
their odometers rolled back to show a lower
mileage. One used car dealer rolled back the
odometer of an automobile, and placed a large
sign on it indicating its price. This dealer was
charged and went to trial. The argument
presented, which the courts accepted, was that
the vehicle was not being offered for sale.
Instead, the sign placed on the automobile was
intended to invite potential buyers to make an
offer to the dealer for the car, an “Invitation to
Treat.” Since the dealer was not offering the car
with the rolled-back odometer for sale, it did
not break any law (Eden, 1996).

This lawyer believed that Ron Engineering’s “Contract
A” provisions do not apply to “Invitations to Treat,”
although good faith must still exist between the parties
(Westersund, 1996; Barron, 1996).

The other set of views held simply that the RFP
process was the same as the tender process and the RFPs
were fully subject to Ron Engineering. The owner’s RFP is
the offer, the contractor’s response is its acceptance, and
the subsequent promise to award the successful contrac-
tor the work, with or without additional negotiations, is
the consideration (Goodfellow, 1996). This applied to
all industries where tenders are used, not just the
construction industry (Eden, 1996).

Obligations. Differing views were found on the
obligations arising from the RFP process. One set of
views held that, other than the obligation to act in good
faith, no obligations existed as a result of the RFP
process. However, the parties may still be bound by
confidentiality, intellectual property or other tort-like
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responsibilities. It was also believed to be prudent to
include clauses in both the RFP and response to clarify
commitments that may be taken out of context. For
example, the contractor should include the disclaimer
that the response is a proposal only, for which further
negotiations would be required before a contract would
be formed (Barron, 1996; Eden, 1996; Gregory, 1996;
Westersund, 1996).

The other set believed that the RFP process incurred
“Contract A” obligations at the time the first response is
submitted. This opinion was tempered somewhat by
provincial court discrepancies. All courts impose the
obligation that a subcontractor honors the terms of its
subcontract, while some are not imposing a similar
obligation for the contractor to honor its commitments
to its subcontractors (Goodfellow, 1996).

These views appeared to reconcile themselves when
the RFP process was examined. The lawyers surveyed
believed the RFP process and the tender process were the
same. How to treat the process depended on the terms
and content of the documents. If the terms of the RFP
were clearly stated, including the obligations arising
from the RFP, then those obligations became binding
and the process would be considered a tender (Bristow,
1996-1; Barron, 1996). A lack of obligations meant the
process would be considered an “Invitation to Treat.” As
described above, an owner may issue a document
purporting to be an RFP, but with a sufficient amount of
detail and obligations that will cause it to be considered
a tender. The document’s name is irrelevant, it is the
content that matters (Bristow, 1996-1; Barron, 1996;
Gregory, 1996).

Compliance Issues. Some lawyers believed that
items missing from the RFP response should not
disqualify a contractor since the owner is asking for flex-
ible responses and missing a few items is part of that
flexibility. Owners should document their RFP evalua-
tion criteria, but be flexible in the evaluations to take
into account the learning that occurs during the RFP
process (Eden, 1996; Gregory, 1996). Others believed
that, under Ron Engineering, RFPs not meeting all the
requirements should be disqualified (Goodfellow,
1996). Again, it appears these views reconcile themselves
when the process is identified as either an “Invitation to
Treat” or a tender. In an “Invitation to Treat,” any items
missing from the response may be handled in a flexible
manner. In a tender, the ground rules established in the
documents will define the course of action to take (Bris-
tow, 1996-1; Barron, 1996).

There appeared to be a consensus on how ambigu-
ous areas of the RFP should be treated. Generally, ambi-
guity was believed to be good in the RFP process since the
objective of the process is to obtain, within limits, many
creative designs from various contractors. However, left
unmanaged, ambiguity could cause too broad an inter-
pretation of the RFP to be made, resulting in designs that
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cannot be effectively compared. For example, a contractor
supplying a design for a roller/skating rink in response to
a RFP calling for a roller rink might not be able to have its
design effectively compared with the designs submitted
by other contractors (Gregory, 1996). In order to resolve
this, the owner would be obligated to show good faith
during the RFP process by clearly defining the project’s
objectives. As issues are raised, questions are answered
and addenda are usually issued to clarify points (Bristow,
1996-1; Goodfellow, 1996; Gregory, 1996).

Mistakes. The “Law of Mistake” was believed to
govern apparent mistakes in documents. This principle
would prevent contracts from forming when one or both
parties discovered a mistake. However, as long as the
owner was able to show that it did not know about a
mistake during the contracting process, the results of
that process would be valid. Hence, the onus would fall
on the contractor to notify the owner when it discovered
a mistake (Eden, 1996).

There were believed to be two issues to consider
when dealing with obscure mistakes in an RFP process.
First, the RFP must be determined to be either an “Invi-
tation to Treat” or a tender. In the case of tender, the Ron
Engineering decision would apply. This means that
contractors and owners would be bound by the terms of
the tender package and its response (Bristow, 1996-1;
Goodfellow, 1996; Gregory, 1996).

In the case of an obscure mistake being found in an
“Invitation to Treat,” the contractor would be able to
withdraw or amend its response prior to acceptance,
which itself would be the outcome of a negotiating
period (Barron, 1996; Goodfellow, 1996). After accep-
tance, which is a contract being signed, both owner and
contractor would be bound by the contract’s terms
(Eden, 1996; Goodfellow, 1996; Gregory, 1996; Wester-
sund, 1996).

Ideally, contractors who discover a mistake should
immediately contact the owner. This turns an obscure
mistake into an apparent mistake, which would then be
handled as described below. Also, both parties should
consider using clauses in both the RFP and response as
a means of providing a form of blanket protection
(Eden, 1996; Gregory, 1996; Westersund, 1996).

Divergent views were found on the treatment of
apparent mistakes. One view held that apparent
mistakes prevented a contract’s formation, regardless of
whether they were discovered in an RFP or tender
(Barron, 1996; Bristow, 1996-1; Eden, 1996; Gregory,
1996). The other was that the parties were still bound
by the rules of the tender process since Canadian
Supreme Court cases (Ron, 1981; Northern, 1984) dealt
with mistakes that were made apparent and still held
the parties to the irrevocability clause included in
“Contract A.” The law prior to Ron Engineering was that
owners could not snap-up tenders they knew contained
mistakes. Now, the law is that a mistake in a tender is
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not a reason to allow the contractor to withdraw the
tender (Goodfellow, 1996).

Conclusions and Recommendations

Conclusions. A consensus was found among all parties
on the definition of an RFP. Everyone concurred that an
RFP was designed to elicit creative solutions to a prob-
lem. Those solutions may vary to some extent, with the
owner having to determine which solution best meets its
needs. The price associated with an RFP response was
only one of a number of factors that had to be evaluated.
It was entirely possible for a response to be chosen that
was not necessarily the least expensive, but which
provided the best overall value to the owner.

As part of the “best value” solution, owners sought
RFP responses that would meet all the items being
requested. Unlike tenders, owners were prepared to
accept responses with missing, nonmaterial items since
the results of an evaluation process, not full compliance,
would determine the successful bidder. Contractors
understood this requirement by attempting to submit
fully compliant responses. Any ambiguity would be
documented to aid the evaluation process.

Following REFP evaluations, owners and contractors
would enter into negotiations to clarify outstanding
items and arrive at a contract. This activity sets the RFP
process apart from the tender process. The tender
process concludes with the lowest compliant bidder
being awarded a contract. The RFP process inserts the
negotiation activity between the evaluation and contract
award phases. This tends to imply that neither party is
under any obligations during the RFP process.

Generally, owners and contractors did not believe
that any contractual obligations existed in the RFP
process until a final contract was signed, although moral
obligations of fairness, equality and confidentiality were
acknowledged. Also, to reinforce this belief, both owners
and contractors were found to make use of certain
clauses in an effort to remove implied obligations.

An exception to the above generalities was found
with two owners who had some knowledge of Ron Engi-
neering. One believed that no obligations existed since
“Contract A” applied to tenders, not RFPs, while another
believed that Ron Engineering obligations did exist since
an RFP was simply a tender by another name. These
beliefs contradicted one another due to their interpreta-
tions of Ron Engineering.

Knowledge of Ron Engineering was split almost
evenly between the construction and information tech-
nology firms surveyed. Representatives of construction-
associated firms, both owners and contractors, indicated
an understanding of Ron Engineering, while information
technology firms had no knowledge of it, with one
exception being the information systems department of
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a large municipal organization whose purchasing
department also engaged in construction tenders.

The awareness of Ron Engineering also influenced to
some extent the perceptions of how mistakes discovered
in RFP responses should be treated. Those who knew of
Ron Engineering tended to believe that the “Contract A”
provisions governed the parties’ actions, while those
who did not held varying positions.

Other than one owner who expressly stated that
RFPs and tenders were identical except for the name, it
appeared that owners and contractors treated the tender-
ing process and the RFP process differently due to the
names ascribed to them. This contrasted with the
lawyers’ consensus on the status of these processes,
neatly summarized by the quote: “I'ts not the form, but
the substance that determines the character of the trans-
action” (Goodfellow, 1996). The intention of this quote
is to force a look past the names “Request for Proposal”
and “Request for Tender” into the document'’s content.
Documents having the characteristics of a tender should
be treated as a “Request for Tender,” otherwise they
should be considered an “Invitation to Treat.”

Recommendations. Three recommendations have
been assembled to help contracting parties better under-
stand their position when entering into the RFP process.
However, the contracting parties are still advised to seek
qualified, contract-law lawyers when drafting or respond-
ing to legal documents. Neither of the authors are lawyers,
and the intention behind this paper was to present
research, not to provide situation-specific legal advice.

This research examined how Ron Engineering and its
principles are viewed by the construction and informa-
tion technology industries. Since Ron Engineering origi-
nated from the construction industry, its principles are
widely known in that industry. This research revealed
that the information technology industry was not aware
of Ron Engineering or its principles. This is unfortunate
since the Ron Engineering decision is actually a law of
tender case-law decision. Any industry using tendering
processes in Canada is subject to the principles and
processes flowing from this decision. Therefore, the first
recommendation is more of a statement: The “Law of
Tender” applies to all industries. Contracting parties should
familiarize themselves with the introduction to this
paper that presents an overview of tendering law in
Canada to help understand how Ron Engineering may
apply to other situations.

The research revealed that industry associated its
obligations under a process based on the name of the
process. If that process called itself a “Request for
Tender,” one set of obligations would apply; if it called
itself a “Request for Proposal,” another set would apply.
According to the senior lawyers surveyed, this assump-
tion is incorrect. In reality, the name of the process is
irrelevant. What matters is the content of the process. As
such, the second recommendation to contracting parties
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is: Determine whether the process is a “Request for Tender”
or an “Invitation to Treat.”

The distinction between a “Request for Tender” and
an “Invitation to Treat” is found in the content of the
documents. The former occurs when the documents
used in the process place obligations on the parties,
while the latter occurs when no obligations occur. The
research revealed a range of opinions as to the level of
obligations that differentiate a tender from a RFP. One
extreme held the position that all processes are tenders,
while the other extreme held that only documents with
a “sufficient” amount of detail may be considered
tenders. Since “sufficient” is a nonquantifiable term, and
since considering everything a tender is overly conserva-
tive: Consider any process imposing one or more obligations
on either party a tender.

Although this third recommendation is still conser-
vative it can be considered a prudent course of action. If
this recommendation is followed, every process will be
approached as a tender unless it explicitly disavows
obligations, in which case it can be approached it as a
RFP. As such, contracting parties will prepare for poten-
tial obligations rather than ignore them.

This paper and its recommendations may be
common knowledge to those who understand and are
aware of Ron Engineering, and a potential eye-opener to
those who aren't. If this research base in the information
technology industry is any guide, the information tech-
nology industry could be in for a fundamental adjust-
ment to its approach to the “Request for Proposal”
process.
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