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Movember 2, 1920 was election day throughout the United States. As war weahy R
Americans went to the polls, anxious to put western Europe's problems behind theny’

s

Democratic presidential hopefuls Cox and Roosevelt lost to Republican stalemates
Harding and Coolidge. Under new and untested leadership, the nation prepared td'\'_%f
“return to normaley,” prosperity, and blessed isolationism, In North Carolina, how " e
ever, normalcy meant that Democrats, not Republicans, carried all ten congressional - it

BE
districts by more than thirty thousand votes—reportedly the greatest majority m%;‘f—

ds fgae

state history But as celebrations kicked-off across the Old North State, dark clou
were gathering over the western horizon, 5

After an evening of gaiety and great expectations, post-election day dawned a-3
bit differently for Democrats in the mountain counties. As local editions hit the 57+
streets, partisans discovered that despite widespread support for national and state .
tickets, the Grand Old Party had swept Jackson Cotinty's races for the third time in =
recent years.! Even worse, five more western counties--Macon, Graham, Clay, Swain
and Cherokee—also reported substantial increases in Republican majorities.? If Demo-
crats were to regain control in western North Carclina, something would have to be
done—and fast!

Before Jackson County Republicans had a chance to savor their victories, Demo-
crats demanded a recount and complete canvass of the election. Partisan leaders
knew that once the culprits in each district were identified and “put to the chal-
lenge,” it would not take long to correct “mistakes” in balloting and declare the
“frue” winners. Although newspaper reports and court documents are helpful, lost
records and the passage of time make it difficult to determine exactly what took
place during the Canvass Board hearings. But this much is certain. The election I
was overturned in favor of local Demaocrats and because they supported the wrong ¥
political party in Jackson County, Morth Carolina, the Eastern Band of Cherokee f
Indians was disfranchised for the next twenty-six years on the grounds that they
were wards of the federal government and not bona fide state citizens.*

* ARk

Although Americans often take citizenship and voling rights for granted, his-
torically these were cherished and jealously-guarded privileges. In fact, before the
14th Amendment was ratified in 1868, only native-born whites were considered to
be “natural” 1.5, citizens with full rights and privileges. Naturalized citizens ran a
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&5 second, of course, while recent immigrants and pnn-w}hh_eﬁ wer:é b?ml}‘r in ﬁ:
i '!-:]DEE The original constitution was Vague on the subject o citizenship, ann;.gflne

i ;{_IaCf-s o set their own standards. Thus it remained for the Supreme Court to de
“ghate

the parameters This was done in the mid-1850s amid the rising tensions of sec-
e p -
‘onal strife.

When the Supreme Court handed down the Dred Scott decision in March 1857,

's major ini k the Union. In defining U.5.
" Chi . .o Roper B. Taney's majority opinion shook the U D
: QEJ'EE Iug-r:im?:h:g;ﬁef ]'l.tst-ilr.nirI visualized two categories of ehg;ﬂ?le persons. ‘Flu.ut weref
e im;;-,rri-‘ng;‘n whites” or those “descended from persons :uns1ddered tu;e tﬁimm:;
- e i ituti d,” and second, those natu-
t the time the constitution was adopted, . !
i th;i;;irfahlz: it:IE:d;aﬁZn. Although citizens mustbe native or naturalized, said Taney,

o

all persons born on American soil were not citizens. &iéd:;ndo!! fID'J;Ei a arfnﬁjasstjzﬂ
& : i al” were excluded.” The Lhie
Jors, Indians, and persons of color in gener e e
is opini i tion of the U.5, Constitution, In
based his opinion upon a narrow interpretation ¢ U5 e P
i Declaration of Independence and the Articles o e . e
ﬁt?ﬁade:ef:r granted said status to Blacks, thus Negroes could not become citi
i tate] “by any means whatsoever.”* _
EEMTﬂgiﬂnﬂ;ﬂ;nﬂ;laug an]'llrnteresting paradox. As a southern Federa:;st;umef-
' yights, the Chief Justice toed the party
Democrat and staunch advocate of states ngh | : e
i i 1 rights and national citizenship
ividuals born in the U.S. derived their civil rights nal :
]Einﬁer.n ES;EE:;S as state citizens. Therefore state citizenship took pr:.onty ov Er'md
Hional? A state might also grant state citizenship to persons born outside the I:'Ilﬁl:lu::a'mr
States (including the territories), but this did not make them!tmencan cltizens. 1: b
had to be naturalized according to uniform national immigration and natur{:x Ly
tion laws. In upholding Congressional prerogatives to define those lav.\;z. a;t:g‘
weakened his own position. By implication, if thﬁz@m{ﬁ;veﬁﬂ:ﬁ flfi?ng E{; i
i tate's authority to regulate citizenship within its borders by .
m; 3-.*:.:111113 saged, Nevertheless, Megro citizenship was declared unconsti
-. i dl‘ § 3 F - 2 " o
Wﬂﬂhl':g}ul:: 1‘:::1 the other hand, as the nation’s "aboriginal _uﬂ'tabﬂants, were E];.FE
tirely eligible” for naturalization according to Taney. ‘.-'n.fhﬂ:? they could not ?x i-
trarily declare themselves to be citizens, Native Americans willing to separate from
their tribes and owe allegiance to the United States government ?ﬁulld bi:I:DmE uatuci
ralized through acts of Congress, ratified treaties, or formal apph:altmq. A[tﬁrwar d
they were entitled to the same rights and privileges as other “foreign llnfnaglralnts. i
UEI};ke Blacks, Indians could also become state citizens if agreeable to the individua
tates. ; . : .
£ ?; its primary form the Dred Scott decision was relatively short-lived. | ull::rwmg
the Civil War the 13th, 14th, and 15th Amendments granted former slaveslthet{ fr;re-
dom, citizenship, due process and equal protection under thj? law, and voling rig ts.
In addition to overturning Dred Scott, Congress placed national citizenship above
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state definition by establishing jus soli (birth on Ameri i i
US. citizenship. Jus sanguinis {dlizens{izp of one's pﬁ?ﬂdai;:: le'gal b‘“h:
that ;I:q:{int. The 14th Amendment dealt the states' rights movement an :umd ug
: providing means by which an increasingly powerful federal goy e
! in traditional powers of the states, s on

by
tcould ejgad

These were elucidated by the Elk v, Wilkins case of 1884,

This ruling was reinforced by United States v, Wong Kim Ark (1898)

| » Recalling that before 1868, altho i
| Aii:hed;:w cmlxld become naturalized by a variety of means, the rlghlsu;‘:;:ﬁa:::;
With citizenship could only be obtained through the states in which they lived, es-

ans were amlepted as stale citizens they had civil rights and where th

!; _ ac:ept:sd, as in North Carolina, they had none After 1868, although :t:r:ﬁzﬂ
| ! nor-tribal, tax pa:].'lrlg Indians were legally citizens of the Ug, and the states in which
| they Hl'l.red, very little changed. Like Blacks, Native Americans remained at th :
"|E of tl;eur mtes,j: : hoE
! ecause met those criteria,

1 became de ﬁc!n}n:ritizens in 1868, Uﬂ?:;f:i;?iiﬂ??:: Eﬂ?cﬂﬁzai::;“;s[g Ntcﬂ-{
.| Amendment neared ratification, hard times forced them to seek the aIci and p:':f:':-

In IISEU, an Inr?i:an named John Elk was denied the right to vote in Nehﬂﬁka‘én

{ " Supreme Court. Because the issue had been ho .
i . rt : tly debated in C it
; EE:; 312 the Civil nghts Bill of 1866 and the 14th Amendment, Er::?o?t;l rh;a;:i_ :
framers and supporters of those bills had not intended o
{; e R b b . intended to grant blanket -
fl g Indians.” Two anti-Indian cl itten —if
5 hm’fu'l::;:;nﬂdmmrﬂ final draft in order to avoid sumﬂ?un:;i:vilfd - s
ing also upheld those portions of Dred Seoit which appli e
: h: applied t :
b Birth unAm.Encan soil did not make them citizens. In the absen:ei?:}; Con urﬂjlﬁ;fi =k
y ;::tzr b:eahes.d:;lnm born or living within the “tribal condition” who vg.'ere seak: :
i come U.5. citizens had to separate from their tribes, settle do 5
il ' ‘ 5
) f?r n?mahon. T:hE}F could not declare themselves to be afkmeri-:a.wrl:‘r v:il:iz:nﬁl:lr:.l"rr =
simply taking up residence among whites and paying taxes, as John Elk had done. "_:1:_'-

_Despite such legal complexities and entanglements, there were plenty of citizen

L]
J.
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;'g,m the state granted the Cherokees permanent resident status in 1866 (a reward
" for serving the Confederacy) and by 1868 North Carolina tacitly, if not officially,

1 accepted the Band as tax paying, voting citizens."

ém of the US. government.” Once recognized as a distinct tribe under the supervi-
sory care of the Commissioner for Indian Affairs, the Eastern Band of Cherokees

ormerly the Oconaluftees) were no longer eligible for citizenship, In practice, how-

For the most part whites seem to have ignored the handful of Indian voters

-ﬁgmm they did not influence local elections. But as time passed and electoral
" margins grew slimmer, Democrats recognized that Cherokee votes cast for the GOP
might one day stand between them and victory.* When that day arrived in Novem-

ber 1920, tolerance of Indian voters came to a screeching halt in Jackson County.

LR ]

Although controversy surrounding Cherokee citizenship boiled over in 1920, it
had been simmering for nearly a century. In fact, efforts to prevent tribal participa-
tion in state and local politics may have begun as early as 1817, In that year an
extensive land-cession treaty was negotiated by Major General Andrew Jackson.
This treaty divided the Cherokee Nation into two units, East and West. In formally
securing land beyond the Mississippi River for the Western Cherokees, Jackson en-
couraged those wishing to remain in the East to take up personal reservations and
become U.S. citizens. This was the only way they could be assured of retaining
their ancestral homes and improvements. Of course, national citizenship meant
virtually nothing without a quid pro quoe from the states. And North Carolina re-
fused to comply.

So many Eastern Cherokees wished to remain on ceded lands in North Carolina,
Tennessee, Georgia, and Alabama, that another treaty was concluded in 1819 by
Secretary of War John C. Calhoun.” Under these agreements federal lands in the
West were exchanged in proportion to tribal lands in the East. With less acreage
within the old Cherokee Nation open to white settlement, the 1819 cession was re-

quired to balance what had been granted in the Arkansas Territory.

Although most of the mountain Cherokees eventually moved west, agent Rob-
ert Houston reported that as of late November 1820, forty-nine heads of household
had applied for North Carolina reservations under these treaties.” Willlam Walker
and Yona (Big Bear) received their reservations (and citizenship) as signees of the
1819 treaty, bringing the total of North Carolina reserves to fifty-one”

As ceded territories became available, state officials wasted little time in survey-
ing and selling acreage to whites. Predictably, some federally assured reservations
were sold during this bonanza, As historians have indicated, this was probably due
to the state’s eagerness to obtain new territory and revenue from land sales rather
than malicious intents to defraud the Indians.® It is also possible that although the
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Indian lands had been surveyed and brought to the attention of the sales commis-
sioner for this area, these tracts may not have been registered with local officials.®
This was because Houston intended to ship the plats to Washington en masse after
the surveyor completed his work in Alabama. The sales continued as federal and
state authorities battled for jurisdiction in this matter.

Hostilities between citizen Indians and white settlers escalated for several years,
Although the matter of jurisdiction could not be solved as handily, a landmark deci-
sion in En-che-lla v. Welsh (1824) upheld the Indians' rights to their land. The state
was ordered to reimburse the Cherokess for acreage already lost and allow them to
settle elsewhere in the area2 While a few returned to.tribal lands, relinquishing
their U.S. citizenship in the process, most remained in the vicinity of the Oconaluftee
River where they became known as the Oconaluftee (or Qualla) Citizen Indians.
Folk history notwithstanding, this group formed the nucleus of the latter-day East-
ern Band of Cherokees.®

As time passed, the Qualla Indians remained aware that despite their legal sta-
tus as landowners {and soon to be taxpayers), they would never be secure until
Morth Carolina accepted them as permanent residents and citizens. Because they
had been “imposed on, cheated, and defrauded” long enough, Chiefs Yonaguska,
Long Blanket, and Wilnota, plus fifty-seven other citizen Indians, appointed John L.
Dillard as their attorney and representative in June 1829. The Oconaluftees for-
mally acknowledged their separation from the Cherokee Nation at this time.* Dillard
was soon replaced by prominent businessman and politician William Holland Tho-
mas, who had been adopted by the tribe as a youth.

Because the Qualla Indians were only marginally associated with the Cherokee
Nation, they were not expected to move west when the Treaty of New Echota was
signed in 1835 But having learned not to rely on the kindness of strangers, the
Oconaluftees took steps to safeguard their futures in December 1836. At this time
they petitioned the North Carolina legislature for permission to remain in the state
as citizens under Article 12 of that treaty.™ They also requested legislation protect-
ing them against fraud after the Nation moved west. The General Assembly acqui-
esced in passing the Indian Fraud Act in January 1837, which implied their right to
remain in the state since it did not take effect until after removal. But despite Thomas's
best efforts, racial and political considerations prompted legislators to withhold the
brass ring by their refusal to declare the Cherokees to be full-fledged North Carolina
citizens.”

This standoff continued for years. Because the (Oconaluftee) Citizen Indians
were neither fish nor foul as far as the state was concerned, they were never secure
in their property or civil rights. For this reason, Thomas purchased land for the
Cherokees in the mountains of western North Carolina throughout the years when
removal seemed to be a possibility. Having been instructed to convey this land “in
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such a manner as to prevent it from being sold,” with few exceptions Thomas kept
the titles in his own name until well after the Civil War™

When the War began, W. H. Thomas—-now Colonel Thomas--realized the Con-
federacy would eventually press the Oconaluftees into service. Therefore, ina dual
effort to keep the Indians together and improve their overall chances of remaining
in the state, the Colonel mustered nearly 400 Indians into a legendary unit known as
the Thomas Legion. Among these were full bloods who spoke virtually no English.”

After serving "the Cause” with distinction, the Cherokee troops returned to their
beloved mountains only to face disease, starvation, and all manner of deprivations.
These problems were compounded as their white chief succumbed to debilitating
mental illness and financial ruin caused by the war® With Thomas periodically
hospitalized and no longer capable of managing his affairs, his vast holdings fell
into the hands of creditors. Included were the titles to more than 50,000 acres of
Cherokee land.®

When poor health forced Colonel Thomas to step down as white chief, he left
his adopted people without maney, guidance, and the titles to their land. For serv-
ing the Confederacy the Cherokees had finally acquired their long sought status as
permanent North Carolina residents. But the people were barely surviving. Unable
to pay taxes or handle their legal affairs, the Oconaluftees applied to the US. gov-
ernment for aid and were placed under the supervisory care of the Commissioner of
Indian Affairs—a move which not only made them wards of the federal govern-
ment, but also placed them on a collision course with the future.

LR

When Jackson County voters entered the pells on 2 November 1920, they had
their civic work cut out for them. On the ballots were eighteen state and federal
offices, nine local races, and two constitutional amendments.® Although little con-
cerning campaign issues or individual candidates exists, post-election coverage in-
dicates that local Democrats clearly expected to win. When the GOP swept all nine
races, that confidence quickly turned to rage and disbelief. Refusing to accept de-
feat by less than one hundred votes, partisan leaders demanded an immediate re-
count and complete canvass (meaning a precinct by precinct examination) of the
election.

In accordance with North Carolina statutes, canvass proceedings began at the
Jackson County Courthouse at 11 a.m. on 4 November, the second day after the
election. For the most part compliance with established legal procedures began and
ended at this point® As the courtroom filled with spectators, tension steadily
mounted as howling Democrats vowed to overturn the election and belligerent Re-
publicans swore to retain victory at all costs, Once the meeting began and Canvass
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f -
e Board members H. A. Pell; H. C. Moss (clerk); E. M. Moss; P, N. Price; John Phi r-,=.._;,
Ik M R. Matthews; J. C. Brown; 5. T. Bryson; ]. |. Cowan; R, W, Green; R. B, Shuley: Cpg
] Dillard; T. H. Queen; J. ], Mason (chairman); Ramsey Dills; G. H. Moody; m‘i};{F :

Brown were sworn in, conditions deteriorated as the crowd realized there wm'f%
teen Democrats and only two Republicans on the panel Although it would 32F
pear that the deck had been deliberately stacked against the GOP state ]ama e L for several weeks, Chairman Mason adjourned the hearings from day to day with-
quired that precinct judges appoint one of their number to serve on the Emﬁ_; ot apparent reason and conducted the entire process under highly unorthodox cir-

Since fifteen of seventeen precincts were predominantly Democratic, that party hgﬁ“}t * cumstances.® For example, after several voters contacted the Sheriff and swore that

'the depot in Addie Community “in a real fast car,” where he caught the next train to
i sheville Although it is not clear why local Democrats engaged his services in the
* first place, ]. Walter Haynes displayed his legal acumen by not returning to Jackson

N
't

Despite explicit regulations governing canvassing, the Board acted haphazardly

the méjurity. As it stood, the outcome was a foregone conclusion--and EVeryona ’i they had registered for one party but had "accidentally” voted for the other, the
| knew it! e . Board subtracted votes from each side. Another instance involved ballots cast by
i, . As u:anlvassing got under way, an Asheville attorney representing the Democrats /] ! several soldiers. These votes were challenged because the men failed to pay their
" fired the first shot by challenging (meaning to question) a number of votes cast ifi |5 poll taxes on time, meaning on or before the first of May each election year. By
i Barkers Creek township, the county's heaviest Republican stronghold. Trouble be.4) % disqualifying these ballots the Board ignored a state rule exempting military per-
i3 gan when atiorrey J. Walter Haynes proposed throwing out the votes of “one huniie| ' sonnel from paying poll taxes while on active duty.”
o f_red and five illiterate women from Barkers Creek,” whom he claimed sho uld have - With obvious contempt for the statute prohibiting canvass boards from “going
11' come under the grandfather clause [of 1500] just like the Negroes.” Among &m'-'_l:w'é - behind the results of an election,” the Board stubbornly refused to certify the elec-
; ! fspeu:tamm a Eree:fnr—all erur{teri as a group of men jumped to their feet and Surgﬂd-i;-::' . tion in favor of the Republicans after several days of hearings.? Despite extremely
i orward, bellowing that their women had been insulted! Haynes had implied, of 17|  close margins (ranging from twenty-eight to eighty-seven ballots), the number of
’ course, thaf these women should have never been allowed to register and vote, : < successfully challenged votes was still too low to overturn the election by 13 No-
i According to Democrats, several hundred “wild mountain men” from Barkers vember. The Asheville Times announced on 15 November that canvassing had ended
I?’lg E:‘:ii i;ﬂpgfej t}E:e proceedings by threatening Haynes and the Board, while Repub-#:|  and the Republicans had won, but this was clearly not the case.®
Wi i that seventy-five to one hundred “civilized men” merely voiced their E: As the hearings dragged on yet another week, the atmosphere in Sylva became
] DfPP‘-t';“'ﬂRﬂ— ﬁtl any rate, the ETUWd‘SF:‘H]ECE down after local attorney George Sutton © volatile once again. Fueling the fire this time were two “stuffed"” ballot boxes—one
| (for the IEPUhlleﬂS:' proposed waiving literacy requirements for white voters in - from Sylva and one from Barkers Creek. According to state law, stuffed boxes were
! both parties. It was further agreed that legal age, precinct residency, and payment to be automatically disqualified.* Had this been done not only would hundreds of
1 of pell taxei woluld be accepted as the only grounds upan which voters could be true ballots have been sacrificed for the sake of a dozen false ones, but there would
. '!'. “hﬂ[fnﬁlr:-'d- With order restored th.E !‘Ilearings adjourned until 9 am. Friday. ~ have undoubtedly been another fracas. Having already decided against disqualify-
s th:éne Ermnt.a]tl;me];r left the building, ? crowd followed I]'u'm down Main Street ing those precincts, the Board was under intense pressure to pronounce the win-
i i) ,_mrl::fma otel. There they continued to jeer at him “in ever increasing ners. But since the Democrats refused to concede the election, the canvassing con-
i umbers.  With tempers flaring and a mob estimated to have numberéd between | tinued as pols relentlessly sought some means to their end.
H g‘?eﬂalnf ,:hme hm{iﬂd’ Board chairman J. J. Mason telegraphed Governor Thomas - | Fortuitously an opportunity soon presented itself. It seems that when the bal-
! 'th. ickett requesting him to send the state militia to Sylva, Rather than sendingin ~ |  lots of Qualla township were first counted, the Board discovered that two Indian
: ® troops, the Governor urged everyone to calm down and allow the canvassingto |  Women whose registration had been successfully challenged on the basis of illit-
| |! ;3ntmue..] ]Howewr' afddEd Blckett:, *hl? Board should remove the precinct boxes to eracy had cast ballots anyway.* Although there was no mention of throwing out the
i aynesville or Asheville f:::r counting Ii; the “best citizens” could not force the oth- Indian vote at that time, by mid-November the situation had become desperate.
;"-;i ers o “behave and recognize authority.” * While several precincts (including Qualla) were being recounted on 18 November,
i Just when things seemed to be cocling down, several men who reportedly had |  Clerk H. C. Moss moved to disqualify all Indian voters on the basis of their ques-

i been drinking and carrying guns gave Haynes fifteen minutes to get out of town--or
else!. While it is anyone's guess as to whether the crowd would have become vio-
len?, a number of prominent citizens pressed the attorney not to tempt fate by re-
maining in Sylva. Later that afternoon Republican D. G. Bryson drove Haynes to

tionable citizenship. Not surprisingly, the majority of Cherokees voted Republican.

Realizing this tack would spark controversy--and overturn the election-—-Moss
claimed a legal precedent in the Hyatt case of 1900." At that time in dismissing
allegations against two registrars charged with refusing to register Indian voters,
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Judge James E. Boyd found the Cherokees to be wards of the federa] Bove

and not citizens with voting privileges, After H.A. Pell seconded
: AL th i
publican H. R. Queen challenged the Board's authority to make such aEdT:i:

lots cast by duly registered Cherokees would be allowed t i i
challenged their rights to register and vote before the electl'?:r:i?dﬂ?ll:;ehl;?t ?.':E .
vass had been completed and victory was still not within reach, Moss's su :
seemed more attractive,

: As w::rrd quickly spread that the Indians might be disfranchised des
hn:an_ objections, the committee accepted Governor Bickett's suggestion
hearings from Sylva to Asheville—another Democratic stronghold. The Board 1.

e |

convened in the Buncombe County Clerk of Court's office on 19 November, AJ:
ﬂ'I.OI..lgh several precincts remained under scrutiny, the main issue was the fate I f th';'#‘ ¢
Ind11an vote. Anumber of spectators were present as usual, including two Chg?-c.k i
Indlans-fil:unner Chief Dave Blythe (1915-1919) and Carl Standingdeer, a gradu :;
of t:'ne Indian school at Carlisle, Pennsylvania. The Asheville Times repn;ted that . :

Chief Blythe lent a “particularly impressive air” to the proceedings as he pleade:d'":

that the votes of his people, the “original Americans,” not be thrown out. But the

die had already been cast.” Democrats had sacrificed Indian interests before and.

were fully prepared to do so again.
Despite Republican claims that the North Carolina Su
. preme Court had al
recognized the Cherokees as state citizens, the following Tuesday J. J. Mason :ialig
the roll on H. C. Moss's motion to throw out the Indian votes, With thirteen of sey-
enteen members present the motion easily passed by a margin of nine-to-two. Ma-
son and G. H. Moody abstained from voting, Shortly thereafter, as Dave Blythe

identified the voters, regisrar Gilbert Moody and precinctjudge K. Howel stated ¢ E
ir party affiliations and removed the names of eighty-three Indians from the Qualla- 2

Dn': ait
requested time to research the issue. Chairman Mason decided instead that it;:: Bﬂﬁd

gBestiont

pite Rep.u;J;.lL
bo move thas

[
|
i HES 5
" gutton and Stillwell, produced the original election retums as proof, Democratic
. attorneys L. M. Bourne, G. Lyle Jones, Felix Alley, Walter E. Moore, Theo E. Davidson,

£

precinct book.® There were seventy-nine Republicans and four D .
L emocrats, Amo :
Republicans, forty-two were women and thirty-seven, men. By disqualifying zﬁ :

Cherokee voters the Board subtracted a total of one hundred and eighteen ballots

from ,Il{fpuhlic.'m candidates while removing only twenty-seven from the Demo-
crats.” No actions were taken regarding the stuffed boxes.

With their task “properly” completed, the Board adjourned to Sylva. On Wednes-

day, 24 November, Chairman Mason stood at the front door of the Jackson County. :

Euurthuuse and a.pnuumed that with two exceptions the Democratic candidates
ad won the election. After being sworn in by Clerk of Court W. L. Henson they

would begin serving their two-year terms on Monda Wi
. : ¥, 6 December.* With that dec-
laration, the election of 1920 was officially over--at least for the day. :

W W

Journal of Cherokee Studies

.

=M L
?‘t’:a parramore Crlpepper

= d

{djency the individual suits were later consolidated into Z. V. Watson, etal . v E. L.
L iilson, etal .

.]
< expected after such an emotional and prolonged ordeal, this matter was not

“asily laid to Test. The day J. ]. Mason called the roll on the Cherokee vote, H. R.
apml anmounced that the Republicans would seek legal action if the election was

%umumed, Attorney General James 5. Manning au thorized the ousted candidates

" itiate quo warranto proceedings on 3 December 1920.% Although the authentic-
fy of Manning's letter was later questioned by Democratic attorneys, the Republi-
s began filing against their competitors on 18 December® For the sake of expe-

- When these cases appeared on the Superior Court docket in February 1921, de-

i E;a'ite numerous allegations of wrongdoing on both sides, there was only one ques-
“tion to be settled: Were the relators (Republicans) duly elected to office on2 Movem-

er19207 When Republican attorneys J. J. Britt and the firms of Smathers and Ward,

W, R. Sherrill, C. C. Buchanan, and . ]. Hooker, called for a judgment of non-suit

" based on the lack of prima facie evidence. Judge B.F. Long, a newly-elected Demo-
. crat, concurred. ].]. Britt then requested a jury trial. In countering the Republicans,
" L M. Bourne suggested that the judge appoint a referee to hear each case rather
" than subject the court to a lengthy trial requiring “hundreds and possibly thou- -
* cands of witnesses.” Upon consideration Judge Long agreed to appoint attorney J.

D. Mallonee of Murphy (another prominent Democrat) as referee on the condition
fhat each candidate post a bond of $1,500 and agree to divide evenly any additional
court costs.* ;

The attorneys began arguing their cases before Mallonee in March 1921. Despite
nurmerous questions involving the legality of the Canvass Board's actions, Mallonee
upheld the judgment of non-suit on 21 April® On 28 April Republican attorneys
filed responses with the Clerk of Court indicating their clients’ refusal to accept the
referee's decision and their intentions to seek another trial. They would take their
grievances all the way to the Supreme Court if necessary!*’

Apparently the relators fared no better the second time around. Mot only were
the cases bound over to another referee, attorney W. E. Breece of Brevard, but his
ruling was never recorded.® Since these suits were under consideration well into
1922, it is possible that approaching elections simply rendered Breece's opinion moot.
Yet after nearly two years of bitter controversy, it is curious that court records do not
indicate the final disposition of these suits or the thousands of dollars in secured
bonds posted by the litigants. While it is probably safe to assume that the defen-
dants received their money, there is no official documentation.

It is also interesting that this episode did not adversely affect the defendants’
political careers. Of the original seven, five were reelected in 1922 despite the elec-
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tion-day (1922) murder of prominent Barkers Creek Republican George Rey;
Democratic poll-watcher and former Canvass Board member, Walt Fisher® is

*H W

fiaes

As noted, the Republicans began filing suit in December 1920, When I diser .
ered these records in the basement of the Jackson County Courthouse, each Jsc:!::_._f f
Lof o found to contain numerous documents. Among these were the reEaturﬁac e
plaints and defend?nts' responses; all bonds and court bills of cost; copies of ﬁot':m*
ney General Manning’s letter granting permission to begin quo warranto heari Dr-:' e
and . D. Mallonee's decision in the 1920-21 suits. Folders from the second murtgg i
suits (which began in October 1921) contain the same items, minus the fud b
and final disposition of the cases and bonds. P spih
~ The documents within these folders make interesting, not to mention entertain
ing, reading. They also provide a unique glimpse into Jackson County's pnliticai
history, Many charges were leveled against the Democrats, including the Board of
Canvassers. Among these were illegal canvassing procedures; unfair challengin :
practices; allowing some who did not pay a poll tax to vote; vote buying; ballot box
stuffing; d:agﬁihg drunks to the polls; misuse of absentee ballots; intentional e
placernmnt of impartial precinct judges and registrars with friends of the Democratic
candidates; and refusing to register GOP voters, the majority of whom were women
T1he two most serious accusations were conspiring to disfranchise the Cherokee In-l
dians and “going behind the results of a fairly won election” @ &
In response, the Democrats charged Republicans with intentionally disrupting
the heaf'mp,:s; pooling money to pay the poll taxes of illegally registered Indians; and
ctthermse influencing them to vote their ticket. The “influences” included ::aah,
i1qull:u:, food, and political promises. Additional allegations mirror those leveled
against the Democrats. In each case the names of “illegally registered” and “in-
jured” (wronged) parties within each precinct are listed as proof.
From these allegations it is apparent that despite warnings from Governor Bickett,

Lwell ; .
Jil:1848, this article could have been an open invitation to register new voters within

i« the tribe. e o
" Another article paid homage to women's suffrage by highlighting voter training

' courses a
% to register and vote, pay poll taxes, and successfully challenge illegal voters."® Al-

il though women's suffrage never gained momentum in Jackson County, there were

local Democrats may have underestimated Republican polling power

h-ﬂ:: Eroups tflrgeted by the GOP--women and Cl-u=_-1'crlvcev.fr Indjfnsp. In Auﬁﬁg
while lamenting the effects female voting would have on race relations within the
state, theLGwernar urged ratification of the suffrage amendment, Waxing senti-
mental, Bickett declared that if many women voted, the white government for which
Morth Carolinians had fought “with their backs against the wall,” would be de-

s['rcr}red,“ State Democrats obviously believed that most women willing to “barter
their precious birthright” of political non-participation for the “very sorry mess of ;
pottage” called suffrage were either Black or Indian.

Although it has been suggested that Democrats were simply “caught off guard”
by the unusually large Cherokee turnout, the local newspaper reports something
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ore. In June 1920, around primary time, the Jackson County Journal ran several
#rticles of interest to political strategists. Featuring Commissioner of Indian Affairs
Cato Sells, the first article states the federal government's intention to revoke
“ardship status and grant citizenship to individual Indians as soon as they were
found capable of handling their own affairs.® Since the Eastern Cherokees were

acculturated, having been both taxpayers and voters (in small numbers) since

t Chapel Hill. There more than eight-hundred coeds were “learning how

coeds in Cullowhee attending what would later become Western Carolina Univer-
sity: And where there were students, there was hope. It seems that the local move-
ment received a serious blow when a national suffrage speaker attacked the Bible

- far “holding women back” during a Sylva address in December 1912.% After that

regrettable faux pas, Democrats closed the coffin of what was believed to have been
a dead issue.

Completing this threesome was a warning from the GOP that unless Southern
Republicans recruited more voters, this region would be penalized by a reduction of
representatives in future national conventions,” When this information is coupled
with the subsequent voter turnout, a pattern of successful recruiting emerges.

Sadly, few precinct records from that era have been preserved. This makes it
difficult to tell how many women voted in this election, much less to which party
they flocked in the greatest numbers., But one may safely assume that most adhered
to Jocal (and national) customs by supporting their “family” party. Because the
electoral margins between candidates were so slight, female voters played a crucial
role in this election despite lingering hostilities towards women's suffrage. Infor-
mation gleaned from legal documents and precinct records (primarily from Barkers
Creek) indicate that women of all ages turned out to register and vote in 1920, as
they did for every election thereafter.* Court records also reveal that the majority of
Cherokee voters were women.”

Granting that Republican registrars probably did scour the Quallatown area look-
ing for voters, making some promises along the way, there is no proof that the Party
pooled money to pay the Indians' poll taxes as alleged by the Democrats. Al that
time the tax could not exceed two dollars per voter and had to be paid in person.
Despite claims that the Cherokees had not been assessed poll taxes for “a great num-
ber of years” and their names did not appear in the Sheriff's receipt book, (Jualla

records indicate that at least nineteen Indlans paid poll taxes in 1909.% Since ten of
those nineteen are known to have voted Republican in 1920 and at least one more
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probably voted Democratic (Sibbald Smith), it is possible that some of més
had been paying poll taxes all along, This canriot be Proven one way or annﬂ-?“ i
the Sheriff's records have apparently been destroyed and effo ¥

LFi]
: ris tolocat ivaie
held receipt for 1919-1920 have not proven successful, s apn;?'ﬂsﬁl- £l

]
The paossibility that Cherokees were poll tax-payin : 4
g volers is also heip} ;
the fact that several Indians placed their names in Jackson County's Pe htened,

the fa rmanent R
istration book between 1902 and 1908.% Mandated by section 4, arkicle § of ufé?w-

Carolina constitution, this roll waived literacy requirements for all males elipil Pt
vote on 1 January 1867 or their direct lineal descendants,™ Registrants roegl o
certificates from the Secretary of State prohibiting precinct judges from que;ﬂ?l;e
their ability to read or write thereafter. Taken together this evidence not only ]:lrE;
that some Indians paid poll taxes after 1900, but elucidates the Cherokees' be]iéff
and claims to state citizenship, despite their tribal standing. o

Aside from partisan efforts to recruit Cherokee voters in 1920, history was ais i
on the side of the GOP. The Indians had been reluctant to identify with either pn!iﬁg-
cal party during the 18405 and 50s for fear of offending the wrong group at thst

wrong time. Nevertheless, they favored the Democrats until after the Civil W.i}f-ﬁlr.:"ﬁ

in 1868, however, Republican influences began to take hold™ Although
debate the reasons for this political about-face, the fact remains that by the mid-4
1880s most Cherokees voted Republican. Local Democrats blamed this nﬁsfnmmé?i?
upon the arrival of Quaker school superintendent Henry W. Spray and his wife ;
Anna. Mrs. Spray is said to have been an enthusiastic suffragette.

The ‘Spra}rs' alleged influence over Indian voters may have extended into 1920
In E?q:ﬂaming the healthy turn-out of women voters it has been suggested thatin-
addition to teaching young Cherokee girls to read and write, Anna Spray may have
encouraged their belief in women's suffrage.® When questioned during the can-
Vass hearings why more Indian women had voted than men, C. W, Standingdesr. :
replied that more women than men could read and write English, thus they were

able to pass the literacy tests designed [in 1900] to block minority voters.” This ;

A

factor, coupled with the effects of increased acculturation and interaction with ares -+ |
whites; available media sources; and military and civilian participation in World = |

War I, increases the probability that it was Anna Spray's former students and their
daughters who made history by becoming the first Cherokee women to vote in Jack- .

son County. They were also the voters whose ballots pushed th i
et pu e Republicans across .

L

! Despite passage of the General Cltizenship Act of 1924 conferring U.S. citizen- |
ship on all American Indians, the Eastern Band of Cherokees remained disfranchised
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] m wia 1"1"
because of W. H. Thomas's activities. After the tribe came under federal protections {E?-:
T

: R'E%'}ﬁrrﬂmwe Culpepper )

gmnn County until 1946. Did they accept this situation passivlely? Despite a
= of activity in 1920, the answer appears to have been yes, Granting thattsllenoe
1!55;01 always imply consent and can in fact be deceiving, especially wlﬂmj “tra-
2 ft{-‘r;nal” societies, there is no evidence that the tribe took formal actions Dn. its be-
B antil 1946, However, there were a few individuals who were determined to
: the franchise, Among these were Sibbald Smith and Henry Owl
- petween 1924 and 1928, Sibbald Smith wrote to Democratic Congressman
fét',ulgn Weaver several times begging for help in this matter™ As congressman
i from western Morth Carolina, Weaver served on the Indian Affairs Cn_rm'{u ttee El:ld
elped draft the Allotment Act of 1924, Smith, related to former Prmc.l.pal Chief
¥ Nimrod ]. Smith, was a Democrat. He was also permanently registered in Jackson
'Eéuntjr' under the grandfather clause to the constitutional amenc]ment of 191]1}
iieaver said he had been unable to look into Smith's problem in time for hl.m to
;Egister for the 1928 election because he had been out of town, It seems more likely
lipat despite his connections and interest in the Eastern Band, the congressman feared
angering his white constituents by aiding “unpredictable” Cherokee voters. IHad
" fhey not voted the wrong ticket before? In remarks published in the Asheville Times,
t:l"ln,djan agent Ralph Stanion later accused Weaver of political cowardice in his fail-
ure to fight for Cherokee voting rights ™
“ii Sylva businessman and political leader E. Lyndon McKee also wrote to Weaver
'z'f;n Oclober 1928 requesting clarification of the Cherokees' citizenship status.” Un
" the heels of the General Citizenship Act had come the Allotment Act1924, drafted in
part by Congressman Weaver. While the former conferred the full rights of citizen-
- ship upon all Native Americans, the latter implied that these rights would not be
- forthcoming until the lands held in common by the Eastern Band had been allotted
to individual Cherokees. Despite interest in private ownership by some members
of the tribe, there was no real movement in that direction. According to McKee, by
1928 Democratic registrars were under intense pressure to register Indian voters
(for either party) and needed advice. If the Cherokees were not legally U S. citizens,
then registration was pointless. Butif they were citizens, then perhaps stiffer educa-
tional requirements could be instituted to discourage them at the polls. Because of
his candidacy and potential conflicts of interest, Weaver dodged the bullet by advis-
ing McKee to seek advice elsewhere. .

Also noteworthy were the efforts of Henry Owl, a graduate of Lenoir- Rhyne
College and the University of North Carolina at Chapel Hill. Owl testified before
the Senate Committee on Indian Affairs on 26 May 1930 that he had repeatedly been
denied voter registration in Swain County despite the Citizenship Acts of 1924 and
1929, The latter had been intended to quell confusion arising from the acts of 1924.
Owl insisted that he met all legal requirements and could pass any literacy test pro-
duced. The registrar at Ravensford precinct (in Swain County) had nevertheless
refused to examine him because he was an Indian and not a citizen. Attorney W.G.

=
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Hall witnessed this incident and testified that other Cherokees had been sinﬁhrf‘!-
denied registration in his presence.™ ;

In conjunction with Owl's testimony was an opinion issued by state Attor,
General Dennis Brummett. In a letter to the Jackson County Board of Electig:
dated 9 May 1930, Brummett stated that he believed the Indians “are pmbabl}r mﬁ il

their rights to vote under the Act of 25 June 1929,” but it would most likely take'3" 2

£

court case to determine that right “without a doubt.” He recommended that th be
allowed to register in the meantime if otherwise qualified.™ Ty

ﬁ}mepting that more Cherokees were concerned with surviving the Great D.Egé
pression than participating in county elections, one wonders why the Band failed 5 ?\.:
press its advantage at this time. After all, there were those who clearly wished ot vl i
hasten assimilation and “Americanization” processes on the reservation® Yet, 1,..5# 3

stead of pursuing their complaints against Jackson and Swain counties, the Chero.;
kees allowed this issue to drift throughout the 1930s. But times were changing Ve
1946 more than 300 honorably discharged veterans once again found their path.s u,%;”
the polls blocked by intransigent registrars, Having fought totalitarianism abroad, 3

citizens at home.® It was time for action.

The Steve Youngdeer American Legion Post in Cherokee formed a six-man frar. i

chise committee, headed by post commander Jack Jackson. Allied with lodges ]
throughout western North Carolina, this group lobbied the local election boards in
earnest. When talk failed to produce action by the May deadline for primary regis- -

tration, the committee hired Asheville attorney Frank Parker to represent them. (Ore :

assumes the Band's chances of retaining unbiased legal counsel locally to have not =
been good.) Again the veterans got nowhere, Finally, the Youngdeer Post informed -
US. Attorney General Tom Clark of their grievances.2 By June 1946, federal wheels -
began to turn, 3
It is hardly surprising that in facing the prospects of a federal lawsuit, Jackson °
County registrars began registering Cherokee voters, By October 1946 the names of
seventy-nine Indians had been placed on the books.® Although many of these regis-
trants were in their early twenties and mid-to-late thirties, and, unlike 1920, men
outnumbered women nearly two-to-one, the majority were middle-aged or elderly.
Among these were several whose names had been stricken from the rolls in 19208 -

i

these veterans made it clear that they would no longer be treated like second-class = | -

That these folks reregistered at the first opportunity underscores their desire to par-
ticipate in the democratic process and their determination to be recognized as Ameri-
can citizens. It also indicates that the Band may not have accepted disfranchisement
as passively as has been believed.

Because voter qualifications are stated in the front of most precinct books, it is
amazing that the Cherokees had to fight so hard to register. Of course, hindsight is
always 20/20. Asof1 January 1940 the requirements were
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1) Citizenship, native or naturalized.
2.) Age 21 by time of the election.
3.) Residence of one year in the state and 4 months in the precinct
where casting ballot.
4.) Educational ability, unless permanently registered under the
grandfather clause, to read or write any section of the state
constitution in the English language to the satisfaction of
the registrar.
** There are no requirements as to sex, county residence, or payment of poll
tax or any other tax,
The addendum regarding taxation deserves particular attention, because from
192446 local officials prohibited Cherokees from voting in Jackson County because
the federal government had removed their lands from county tax rolls in 1924 in
preparation for general allotment® Allotment never came and the Qualla Reserva-
tion remained federal and therefore nontaxable by state or local authorities. Since
those qualifications were taken directly from the North Carolina constitution and
election laws of 1939-40, neither of which had been changed since 1921, the time-
honored tradition of denying qualified Cherokees their right to vote on the basis of
their tax-exempt status was patently illegal.

LLL

Jackson County Democrats needlessly feared the resumption of Cherokee vot-
ing. As precinct records and election results clearly indicate, the GOP never re-
gained its influence on the Reservation.* Then, as now, the Democrals held a com-
fortable majority. Political insiders have indicated that although the Band takes
little interest in county affairs, when the Cherokees vote in local elections they usu-
ally vote Democratic. In state and national elections they tend to vote Republican.
This is an interesting twist in light of what happened in 1920. Although it has been
seventy-two years since the Cherokees were disfranchised and a lot of water has
passed under the bridge, this also indicates that the Band may have adopted the
number one rule of mountain politics: In order to get along, go along,

That this election was overturned by discarding the Indian votes offends mod-
ern sensibilities, but it was neither illegal nor unconstitutional. There were sound
traditional and legal precedents on both sides. As is typical of matters involving
Native Americans, this situation remains open to personal interpretation. Some
would argue, for instance, that Cherokees descending from the original [Oconaluftee]
Citizen Indians were already citizens and their constitutional rights were violated.
If those Indians became U.S. citizens between 1817 and 15821 and were never forced
to relinquish that status, that would appear to be true. But if Band members lost
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their citizenship by resuming tribal relations in 1868, then according to Eubsgqﬁ
court rulings they were wards of the federal government and not bong fide citize
possessing full rights and privileges. This argument is reinforced by the fa_&vuw
although it could have easily done so in 1866 (or earlier or later for that mattey ? i
Morth Carolina General Assembly refused to accept the Cherokees as state pjfjs 2

Thus, it would have been perfectly legal (and proper) for the Board of Elaciis
to have thrown out the Indian votes on 4 November 1920, But the decision w.,; ik
made until almost three weeks later when it was obvious that the election coylq? m
be otherwise overturned. This reticence stemmed from a number of reasons F]_rs :.
precinct registrars and judges were solely responsible for examining and registeri
persons within their districts. Once a voter's name was placed on the books, he
she was duly registered unless successfully challenged and disqualified. %

Second, good ward bosses always knew how their constituents intended to v "-’ﬂie,.
for promises were made well in advance of each election, This was how pe;-g :
were identified by party affiliation and eliminated during the canvassing she; a il
gans. Because Republican registrars had been replaced in plenty of time to locate
and register stragglers in most districts, Democratic strategists found T.hEmEEhI'EB. I
an unenviable position. Angry pols had to admit that their men in Qualla had {1}'5‘14?d ;
allowed an unusually large number of Cherokees to register; (2) failed to challengeils i
their registration; and above all else, (3) not recognized or taken seriously their i 1n- ;u-
tentions to support the GOF, 1 'h 4

As an interesting aside, challenging was an affair for which everyone in the pre-?a . _=i- i
cinct turned out. It was pure entertainment. The registration books were open (by 4
law) from 9 a.m.-3 p.m. the Saturday before each election at the usual polling pIaces.Et i
Anyone cﬁuld (and did) question anyone else's qualifications to vote in that ward S
If the challenges were met, then all was well. If not, that individual was stricken e,,' Pl
from the books, According to court records, the Qualla books were open for i mape:-*
tion and a few voters were challenged on the basis of illiteracy and so forth. Bu
there were no general protests against Indian voters. Since everyone knew the Chero-
kees intended to vote the GOF, it is clear that the Democrats did not feel particularl
threatened by their participation—that is, until the wrong party won.

Finally, it is possible that the local machine did not wish to alienate the tribe b
blatantly disqualifying their ballots. After all, if the Indians really were on the fas
track to allotment and full citizenship as Indian Commissioner Cato Sells had inti- '
mated, there would have been several hundred potential voters for the Democrats o
to woo and win. But progress towards general citizenship was stalled at the federal *
level, perhaps indefinitely. This left the Democratically-controlled Canvass Board
in the awkward position of having to choose between saving the Cherokee votes &
and losing the election or throwing them out and claiming victory for their party.

In the end the real issue was not whether the Cherokees were state citizens or

b had suddenly registered and voted. The problem was
’l'mrd:;;;v::-?;r mlngm had bem::.llnwed to register and they had not voted
i » ati . the wrong party won--again. There can be no doubt that had the shoe
D '-” : e other foot those eighty-three ballots would have never been seriously
o Recalling that it was their er stwhile friend Andrew Jackson who en-
“F e gedoeuna.luﬂee Citizen Indians to remain in western North Carolina after
th;em fair to conclude that had their descendants not forsaken the Party of

'ifizlifs : in the County of Jackson, the Eastern Band of Cherokee Indians would have
ot been disfranchised for helping the wrong party to win.
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Appendix I Quallatown Indians Adverse to Removal, December 1836

Appendix I Cherokee Reservations in North Carolina, 1820
The Quallatown Indians listed below petitioned the North Carolina legisla-

ture for permission to remain in the state as permanent residents and citizens in

On 21 November 1820, in a letter to Secretary of War John C. Calhoun, Indian
December 1836. Numbers in () represent family members. Senate Document 408

agent Robert Houston reported the names of 49 Cherckee heads of families who

had applied for personal reservations in North Carolina and 17 who wished to re-
main in Tennessee. The North Carolina reserves are listed below. In addition to

(29-1), Serial 477, 17-19,

these 49, Yona and William Walker received their reservations as signees of the Treaty Yonaguska % Ca-ne-tutuh ()
of 1819, bringing the total to 51. Special Files of the Office of Indian Affairs, 1807- Long Blanket (3) Tutlestah (5)
1904, National Archives, 25/1303-1305, Special File 31, See also William G. Wil-nota @ Iyentuga (8)
McLoughlin, The Cherokee Ghost Dance, Essays on the Southeastern Indians, 1789-1861, John Senih (6) Little John (6)
(Mercer University Press, 1984), 181-191, Table 1, Tom Canought (6) Old Jake or Chugoltoih  (5)
Tiyahah (4) Charley (9
Jack John Welsh Siula or Weaver (7) Arche (3)
Con-naughty The Cat Tutlesta (4) Chunowhinka (4)
Big Tom Wallee Flying Squirrel (5)  Skeikih (4)
Johnston {or Jahnsen) The Club Ooh-sowih 4 Ahquottaga (3
Back Water Jacob Cotutta (8) Tutlestah (3
The Fence Thomas Aroneach (6) Tekinnih Soeeska ]
The Old Mouse Cul-sow-wee Tarapin or Culasowah (%) Chinoque 3)
Am-ma-cher Panther Nickojack (%) Stekoih (8)
Eu-chu-lah (Euchella) Yellow Bear Ooh Sowih (6) Kahukih (8)
The Wol Jenny {a widow) Chuheluh or Fox (6) Tickoneeska (8)
Coo-les-ches The Bear going in the Hole Tetonneeska (i) Scitta or Cannala (6)
The Trout John Che-ye-nana 0] John Wayne 7
Little Deer Beaver Toter Little Jake (6) Tiyunohella (11)
The Whipperwill He-ne-lzh Ula-nah-hih (3) Tutlestah, his son (4)
The Six Killer John Bean Waggula (2) Tuniih (4)
Ah-leach Wha-ya-kah or Grass Grow Co-ult (6) Yonachuheyuh (3)
Ool-lah-nottes Ske-ken Culasutta (4) Wah-he-yuh-ca-geeska (4)
Too-le-noos-tah Bag or Sap Sucker Oh-la-yo-hih &) Nancy and family (6)
Parch Com Flower (or Flaur) John Quchey Wallis (5) Sanders, an orphan (1)
Ca-te-hee Eunoch or Trout Sicatowih (6) Standing Wolf (9
Suaga Old Nancy {or Old Nancy Widow) Chigasutta (8) Lowen (3
William Reed, for wife Oo-santertake Big Jack (4) Little George (5)
Yoon-ne-giskah Tegentasey John Davidson {2) Tiniih Sicatowih (8)
Toonangh-heale Sharp Fellow Chugotoih (6) Tohead (5)
Gideon F. Morris, for wife
Total 313
58 Journal of Cherokee Studies Valume XVI, 1991 59
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Appendix ITI Republican Cherokees, 1920

Because these names were taken directly from court records, misspellings are
"original." Of these 79 voters, 42 were women, 37 were men. Of 42 women, 32 were
married. In 1946, of 79 registrants, 27 were women, 32 were men. Names and ages in
() are from 1946 records, Z.V.Watson v. E.L. Wilson.

*Areneech,
Areneech,
*Bigmeat,
Bigmeat,
*Bigmeat,
Bigmeat,
*Bigwitch,
Bigwitch,
Blackfox,
Blythe,
Blythe,
Biythe,
Blythe,
*Bradley,
Bradley,
Bradley,
Calonaheskee,
Crowe,
Crowe,
*Crowe,
Crowe,
Crowe,
Cucumber,
Cucumber,
Cucumber,
Cucumber,
Cucumber,
Driver,
Driver,
Featherhead,
George,
George,
*George,
Geargie,
Goings,
Hipps,
Hormbuckle,
Hornbuckle,
Hornbuckle,
Hornbuckle,

* Denotes voters who re-registered in 1946,

Jeff (Arneach, 72)

Mrs, Sarah

Mrs. Charlotte (59)

Tsiah (Tsaiah)
Robert (45)
Mrs. Sarah
Joseph (75)
Mirs. Sally
Charlie
David
Jarrett

Mrs. Mary
Mrs, Nannie
Henry (63)
Joe

Miss Nancy
Mrs. Nannie
Miss Alice
Mrs. Annie
J.W. (Crow, 63)
Joseph

Mrs. Margaret
Miss Annie
Arch

Miss Gena
Mrs, Katie
Mrs, Lizzie
Mrs. Carolina
Med

Wilson
Dawson
Elijah

Shorn (75)
Mrs. Rosie
Bird

Mirs. Mannie
Mrs. Alice
Mrs. Annie
Fred

George

Hornbuckle,
Hornbuckle,
Hornbuckle,
Kanot,
Lambert,
Lambert,
Lambert,
Lambert,
Littlejohn,
Littlejohn,

*Standingdeer,
Stillwell,
Tarquitt,
Taylor,
Tayler,
Tiger,
*Toinesta,
Tolley,
Welch,
*Welch,
Younghbird,

I.C.
Miss Maggie
William
Mrs. Eliza (Konott)
Miss Cora
John
5.C
Miss Virdie
Mrs. Levi
Wiggins
Miss Naora
Levi
Mrs. Mary
Mrs. Katie
Mrs. Polly
Mrs. Molinda(Saunooke)
Duffy
Elwood (60)
D

JD.
Jacob Owl (65)
Mrs, Nan

Mrs, Olive

Oliver (49)

Tl

Cam (Camble, 57)
Mrs. Mindie (37)
Ned (74)

Mrs. Sallie (72)
C.W. (64)

Miss Aminita Sanock
Mrs. Annie (Tahquette)
Julius

Miss Stacey

Mrs. Rachel

Mrs. Martha (53)
Mrs. Lizzie

Mrs. Lottie

Mrs. Maude (52)
Yona

Journal of Cherokee Studies

Linda Parramore Culpepper

Appendix V 1909 Poll Tax List, Qualla Precinct

According to documents within the Charles A. Bird Collection, Special Collec-
tions, Hunter Library, Western Carolina University, Cullowhee, North Carolina, the
following Cherokee Indians paid poll taxes in 1909. Of these 19 men, 10 are known
to have voted Republican in 1920 and at least one more (Sibbald Smith) probably
voted Democratic. * Denotes these voters.

Arch, Johnston *George, Dawson
*Bigmeat, Isaiah George, Manley
*Bigwitch, Joe George, M.

*Blythe, Davis (David) *George, Shom

*Blythe, ].B. (Jarrett) *Hombuckle, [srael

Blythe, James Howell, John

Bradley, G.W. Sanders, Cudge
*Bradley, Henry Smith, Sibble (Sibbald)
Crow, Ossie *Taylor, Julius

*Featherhead, Wilson
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Notes

1 Jacksom County Journal 5 Movember 1920

! Ashenille Citizen 3 November 1920, The lacal GOP recorded viclorles in 1908, 1916, 1920, and again in
1926, due to a split within the lecal Democratic Party. See Gordon B. McKinney, "Politics,” in Max B Williams,
ed.. The History of Jacksan County (Sylva: Delmar, 1987), 235,

* Asherille Times & Mavembar 1920, The Asherille Times, owned by Jackson County entrepreneur C.]. Harris,
was the GOF’s regional argan. According to this article Republican strength was growing so rapidly through-
aut western Morth Carolina that Demacrats feared they would lose control if measures were nat undertaken to

[ “stem the tide.” Although there was no mention of Cherakes vating in those counties, Indian populations were

| present in some (if not all) of them. The article further states that much to the Party's surprise, GOP majorities

E;: ;;wnpdﬂl}hﬂth election whereas in previous years the margins of victory typically ranged between 10

¥ Asherille Citizen 3 November-21 December 1920; Asheoille Times 5 November-24 MNavember, 1920; Char-

lntte News ard Observer, & Navember 1920; Jackson County Journal, § Movember-31 December 1920, 18 February

1921, 4 March-1 April 1921, 29 July 1921, 4 Movember 1921, 24 February-31 March 1922, 19,26 May 1922, 13,20,

October 1922, 1 November 1922; Raleigh News and Observer 7,11,20,21,23,24 November 1920; Jackson County

Superior Court, Sylva, Cross Reference lo Court Papers; Jackson County Superior Caurt, Sylva, Minute Dockat

No.13, p 262; Jackson County Superior Court, Sylva, Judgment Book M, p 218-221 (individual cases filed collec-

tvely as Zeb. V. Wateon, et al. v. Emest L Wilson, ot al., hereinafter cited as Watson & Wilson). Althcugh docu-

ments mrib!dnl;r qua warrants hearings in 1971 and 1922 are available, the Sheriff's poll tax receipt book,

Barker's Creek and Cualla township's 1920 precinct registers, and the Canvass board’s efficial minubes were
apparently destroyed during the 13605, if not earlier. Mo copies were made.

* Dred Scott o Samjord, 60 ULS. 393 (1857), hereinafter cited as Dred Scodt, In this classie states’ rights ruling
Taney firmly upheld Congress's constitutional right to set unifarm naturalization laws for the country. In daing
so the Chief Justice qualified that prerogative by ruling that Congress could not declare Blacks to be U.S. citl-
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2ens “by any means whatsoever” and reither could the individual states. This creates an interesting paradox in
which Taney not only contradicted himself (regarding Congress), but also the states’ rights poaition which
declared such matters to be within the realm of the individual states, Accarding ta the dissenting opinion there
Were Mumerous cases where states had already accepted Blacks as citizens with voting rights. Taney ruled this
to be unconstitutional because it had not been the eriginal intent of the Declaration of Independence, Artiches of
Confederation, or the U5, Constitution to grant said status to Negroes. The Chief Justice cites numerous stat-
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ues and precedents. Indians, on the other hand, because they were the nation’s “abariginal inhabitants,” were
“entirely eligible” for naturalization but could not declare themselves to be citizans. The process had to be
conducted accarding o rules set forth by Congress. Furthermore, the individual states could recognize Indians
(unlike Blacks) as bora fide state citizens if they chase to do sa, although without Congressicnal approval those
Indians could not become U.S. citlzens. Because Taney placed state citizenship anterior to national, which meant
that ona’s civil rights were obtained through the state in which ane lived, state citizens were decidedly better-
off ll':uﬁﬂl:_m poasessing national cltizenship alone.
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" Charles Herman Pritchett, The American Canstititution (Mew York: McGraw-Hill Book Ca., 1959), 631-533,
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i 3 i“E."‘;si \E. ] EFGE §= § E * Elk u Wilking, 112 US. 94 (1884), hereinafter cited as EIk. In April 1880, John Elk, an American Indian
| (g Seed) o Se Ba B voluntarily separated from an unknown tribe, presented himself to Charles Wilkins, & precinct ar in
I P regisir
BE EBES| B3 SENETERE RS : : i
loE=E g BIEIENaaY £ g Omaha, Nebraska, for voter registration. Although Elk apparently met state requirements for reglatration,
= 1 [Ci3l 1% = 1 E% »-E-Eﬁﬁ T Wilkins turmed him away becsuse he was not a bons fide US, citizen, Elk later filed suit claiming that his
B By | BEl pEpt EEgFEFESFE constitutional rights under the 14th and 15th Amendments had been viclated. The Court ruled against Elk in
e U L i I L L] : r o ha N ok S abRimtos V1D B o it ApS oS s
. 5 'E E (B [z ol ]E -é = & overturned by the 14th Amendment, the majority upheld those partions of the Dred Scott decision which ap-
| E E +!§: 2 ﬁﬁg §§;E§z§ }Eé EE :Illlln:n mﬂlﬂfﬂ;’ u-.an@?;‘ni:miﬂd'umEmt-uuinnmnﬂwuu.m:umymuumrmh.us
| - ==
_E-. i; EE'-.,‘:‘@E EEE :“‘EE 'E’E.EQ E In their dissenting opinion, Justices Harlan and Waod eloquently argued that John Elk... “Barm, therefore,
|| E B ﬂ'g'g'ﬂ"‘ﬁ S gRaiE § in the territory, under the dominion and within the jurisdictional limits of the United States, the plaintiff has
i e O | ﬁﬁ [=i=ts Eag am@g acquired, as was his undoubted right, a residence in ane of the States”, with her consent, and is subjeet to
11 A | .-3’. : =] il = e taxation and to all other burdens imposed by her upan residents of every race. If he did not acquire naticnal
—TT e = -'3| Lg = = citizenship on abandoning his Tribe and becoming subject by residence in one of the States to the complete
: o 2 § 5l g2 -5%;'?: EE Jurisdiction of the United States, then the 14th Amendment has wholly failed to accomplish, in respect to the
5 E :;‘& i.g &-.LE' BEYzE IE‘; E‘H g lnurlilmn“ueg_,uw:-hnl w\:mt:: w:hiflmded by it; and there |s still in this country a despised and rejected class of
8585 SEES 5'_. SRS o oRees 5 pe , with no nal ty whatever; who, bom in our territory, owing no allegiance to any foreign power,
.U‘,i ‘gg. 315 g.ﬁ-ﬁnﬁilﬁ-r. and subject, as residents of the states, to all the burdens of government, are yet not members of any political
| & = ""E."""' o :ﬂﬁﬁ H?'g F Zz cammunity nor entitled to any of the rights, privileges or Immunities of citizens of the United States.” See also
[ a8 E _?,]_g{ JLE _,5‘3‘5 Iul_gj---- . & Indian citizenship in Uinited States o Womg Kim Ark, 169 U5, 649 (1898), hereinafter cited as Warg Kim Ark.
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" Congressional debate on the Civil Rights Bill of 1856 and the 14th Amendment may be found in numer-
ous House and Senate reports and documents, including 5. Exdoe. 31 (39-1), 1238, in which President Johnsan
expressed his concerns aver the warding and intentions of the Civil Rights Act. According to Johnson, this act
{passed over his veto in 1866) made all “Chinese of the Pacific States, Indians subject to taxation, the peaple
called Gypsios, as well as the entire African race” citizens of the United States. More importantly, a5 the Presi-
dant pointed out, the act did not "purport to give these persans any statu as citizens of States except that which
may result from their statud as LS, citizens,” for “the powar to confer the right of State citizenship is just as
exclugively with the saveral States as the power to confer the right of federal citizenship is with the Congress.”
Because this act could net grant state citizenship to Blacks (ar arpone else), the Radical Republicans prepared to
amend the Constimation once again.

Other sources include the Cangressional Globe and a variety of newspapers. See also Elk o Wilkins (1884);
William H. Barnes, History of the Thirty-Ninth Congress of the Uriled States | New York: Megro Universities Press,
1868); Benjamen B. Kendrick, The Jowrnal of the Joint Committer of Fiftern on Reconstraction, 35th Congress, 1865-
1867 (Mew Yark: Megro Universities Press, 1914); John H. Killian, ed., The Constitulion of the United States of
America, Analysis and Inferpretation, prepared by the Congressional Research Service (Library of Congress, Wash-
ington, D.C.: US. Government Printing Office, 1587); Edward McPherson, The Political History of the United
States of Armevican During the Period of ReconatrucHon, April15, 1865-July 15, 1870 (Mew York: Da Capo Press, 1871);
Donald [. Musch, ed., Sources and Documenis of the United States Constituttons, Natiornal Documents 18261300, Ind
Series, Valume 3 (London: Oceana Publications, 1985); The Recomsiruction Amendments’ Debates: The Lagislatioe
History and Contemporary Dehates tn Congress om fhe 13, 14th, ond 156 Amendments (Richmond: Virginia Com-
missian an Constifutional Government, 1967).

See also the 1ith Amendment to the U5, Constitution, specifically sentence one, section ], which states that
“All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside.” The phrase “subject to the jurisdiction thereof” excluded
members of federally-recagnized tribes living “in the trikal condition,” owing direct allegiance to their chiefs
and tribes rather than the 1.5, government. The second clause, taken from the original constitution, appears in
sentance one, section 2, and states that “Representatives shall be apportioned amoeng the several States accord-
ing to their respective numbers, counting the whole number of persons In each State, excluding Indians not
taxed.” As the majority ruled in Efk, had the framers intended to grant blanket citizenship to Indians, these
clauses would have been completely unnecessary. The Elk ruling was upheld in LL5. o Womg Kim Ark (1B38).

9 Dired Seott,

% The Civil Rights Act of 1866 declared "all persons born in the United States and not subject to any foreign
powes, excluding Indians not taxed,” to be US. citizens. Because the status of naturalized, non-tribal, tax-
paying Indians was net serlously addressed, it can be assumed that the legiti af their national citizenship
was not in question. After the 1dth Amendment put constitutional "teeth” into this act, states cantinued to set
their own votlng requirements, including residency, literacy tests, and payment of poll taxes. Therefore, al-
though their national citizenship may have been reinforced, citizen Indians were net guaranteed (and usually
did not receive) civil rights within the states.

2Far a thorough discussion of the controversy surrcunding Cherokee citizenship, see George E. Frizzell,
“The Politics of Cherakes Citizenship, 1898-1530, North Carolina Historical Reviet 61 (April 1984): 205-30, here-
inafter clted as Frizzell, See also Frizzell, “The Mative American Experlence,” In Max R. Williams, ed,, The
History of fackson County (Sylva: Delear, 1987), 33-66, herelnafter cited as Frizzell in Williams,

“Frizzell, 205-10, Also John R, Finger, The Eastern Band of Cherokees (Knoxville: The Undversity of Tennes-
sen Press, 1984), 102, hereinafter cited as Finger, Eastern Band. On 19 February 1866 the N.C. General Assembly
passed an act declaring that ., "the Cherokee Indians who are now residents of the State of Morth Carclina, shall
have the authority and permission to remain in the several counties of the State where they now reside; and
shall be permitted to remain permanently therein so long as they may see proper to do so, anything in the treaty
of eighteen hundred and thirty-five [Treaty of Mew Echota] to the contrary notwithstanding.” Public Lates of the
Stale of Narik Carcling Passed by the General Assembly af the Seasion of 1866 (Ralelgh, 1866). This act did not confer
state citizenship upon the Cherokees .

® [bid, Frizzell, 207. Although the Cherokess did not vete prior to the Civil War by the late 18405 they
were reliuctant to affiliate with one of the major political parties for fear the octher would take offense and block
their cn-going efforts to obtain state cGtizenship. By all indications this was an astute cbservation. In 1855, after
Gavernor Bragg ruled that with a few possible exceptions (including Junaluska) the Cherokees were not state
citizans and could not become state citizens without the General Assembly's expressed consent, Thomas In-
sinuated that prominent Whigs woald never grant Indian citizenship because they feared the Cherokess would
follow his lead and vate Democratic, See also John B Finger, "N.C. Cherckees, 1323-1866; Traditionalism,
Progressivism, and the Affirmation of State Citizenship,” fourmal of Cherokee Studies (Spring 1980): 22-3.

Troniczlly, by the mid-1880s the Democrats were sttempting to block Cherokee voting. As a reward for
their service to the Confederacy, the General Assembly granted the Cherokess permanent resident status in
1865, But legislators tempered this victory by continuing to deny them state citizenship, including the right to
seek legal recourse in N.C. sourts. As raclal qualifications for suffrage were abolished under the new constitu-
tion, Reconstruction officials allowed some Indians to register and vote. It is difficalt to judge how many
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Cherokees actually voted because Jackson County registers were not preserved, Based upon twentieth-contury
figures, one assumes their numbers were few. In Williams, 50, Frizzell also suggests that as state Democrals
began recouping their pre-war strength in the early 18705, local partisans may have gerrymandered boundary
lines between [ackson and newly created Swain County in order to destroy a potentially Republican voting
bloc. By the time a federal court ruled that membars of the Eastern Band were in fact wards and not 1.5, oz N.C.
citizens in 1857, those Cherokees who voted typically cast their ballots for the GOP. See Unifed States v DL
Boyd, B3 F547 (dth Circuit, 1897), quoted in Commissionar of Indlan Affalrs, Annuwal Report, 1897, In U.5. Con-
gress, House, Fifty-fifth Congress, Secand Session, (Washington, D.C: Goverrrnent Printng Office, 18577, Docu-
ment Mo 5, 579-84; Frizzell, 113,

"™ Cherakes Treaty of 1817, in Charles [, Kappler, Indian Affirs: Laws and Treaties, 5 Vols. (Washington, D.C.,
1904-1541), 11, 14044, hereinafter cited as Kappler. See also Papers of Andres Jacksor, vel, 45, 20 June 1817-22
Octaber 1817, series 1, Reel 23, Microfilm 316, Western Carclina University. Under this treaty lands within
Merth Carolina, Tennesses, Georgia, and Alabama were ceded fo the U.S. in exchange for equal amounts in the
West. The treaty was concluded on 8 July 1817 by Major General Andrew Jackson and Tennessee Governor
Jaseph Mchiinn (among governmant officials) and “the chiefs, head men, and warriors™ of the Cherckee Mation
east and west of the Mississippl River. The treaty was ratified on 26 December 1817, In terma of latter-day
consequences, the most controversial features of this treaty are found in Article B as follows; “And to each and
evary head of any Indian family residing on the east side of the Mississippi River, on the lands that are now, ar
may hereafter be, surrendered to the United States, who may wish to become citizens of the United States, the
United States do agree to give a reservation of six hundred and forty acres of land, in a square, to include their
improvements, which are to be as near the centre thereof as practicable, in which they will have a life estata,
with a reversion in fee simple to their children, reserving to the widew her dower, the register of whose names
is to be filed in the office of the Cherokes agent, which shall be kept open until the census is taken as stipulated
in the third article of thia treaty. Provided, that if any of the heads of families, for whom reservatons may be
made, should remaove therefram, then, in that case, the right to revert to the United States. And provided
further, that the land which may be reserved under this article, be deducted from the amount which has been
ceded under the first and second articles of this treaty.” Thia last clause accounts for the treaty of 1819

This article raises some interesting questions about the nature of Indian citizership. Far example, accord-
Ing to Chief justice Taylor in Eu-che-lla o Welsh, 10 North Carolina Reports 155, 74-87 (1824), although “treaties
and legislative acts are to be construed in geod falth aceerding to the intention of the parties making them,” and
Jackson is assumed to have negotiated in goad faith, it is not clear whethar thase receiving reservations actually
became LS citizens. The treaty was ratified, therefore if the phrase *who may wish to U5, citizens”
was a bona fide offer, those Indians meating the requirements were naturalized. But that is not explicitly stated.
Because the Indians acknowledged themselves to be under the protection of the ULS. government by virtue of
the 1795 Treaty of Greenville (according to Chief Justion Taylor), in reality they may have been fedoral wards or
at beast quasi-citizens all along,

Regarding citizenship, the treaty of 181% comaes a litte closer to stating it but ence again falls short. Under
article 2..."the United States do agree...to allow & reservation of six hundred and forty acres to each head of any
Indian family residing within the ceded territory..who choase to become citizens of the United States, in the
manner stipolated in said treaty” [of 1817]. One wondera if the Cherokess were required o take a loyalty cath
or otherwise renounce their membership in the Cherokee Mation upon signing the roll. 1 s, their rights to land
{and citizenship) should not have been ted to their reservations, Suppesing an Indian famnily wanted to sell
their tract and mave elsewhere? American citizens could live wherever they chose. If the head of the house-
hold wished to return to the tribe, giving up his (or her—several widows received land) U5, ctizenship in the
process, were his children not entitled to remain on their reservation as naturalized citizens by rights of jus
sanguinis? 1f they were wards, the answer most likely would have been no. However, if they were in fact
raturalized ctizens, how could they have been refused? This policy seems to follow the assumption that tribal
kinehip and hisrarchy would continue among the eitizen Indians despite efforts to acculturate, civilize, and
ultimately integrate them into white society. Another explanation lies within the fact that the government
wished to extinguish [ndian titles to abandoned propertes, making such land available for re-sale,

7 Treaty with the Cherokes, 1818, Article 1, Kappler, 177-60,

" In a letter to Secyetary Calhoun, 21 Movember 1820, agent Houston listed the names of forty-nine Chero-
kees requesting reservations in North Casolina. Houston also stated that the reservations had been surveyed
“agreeably to the treaties and opinlon of the US. Attorney General” and that the commissioner appolnted 1o
“superintend the land sales at this place”™ was furnished with a list af all of the reserves taken subsequent to July
1818, Houston wanted the commissiener “to notice these claims at the ime the lands were propesed for sale”
These plats and certificates ware to be sent to Washington as soon as the surveyor finished his work in Alabama.
This list may be found in the Special Files of the Office of Indian Affairs, 1807-1904, Mational Archives, 25/1303-
1305, Special File 31. For a list of Cherokee ressrvations granted under the 1817 treaty, alphabetized but not
listed by state, see Journal and Account Book, 1801-1817, Recards of the Cherokee Agency in Tennesses, 1801-
1835, 13. Also Finger, Eastern Band, 10. See Appendix [, North Carolina Reserves,

" Treaty with the Cherokes, 1819, Kappler, 177-80. A number of Cherokees traveled to Washington to
conclude this treaty with Secretary of War Calhoun in February 1819, The treaty was ratified an 10 March 1818,
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Sop Calhoun's letters to Ternessee Governor Joseph McMinn, whe served as Cherokes agent for this region
from February 1823 until his death in November 1824, The Secretary anthorized Mn:M:r:n to draw up to two
thousand deliars “on this department” [War] to defray expenses and dispense the *goods,” which included one
rifle and ammunition, one blanket, and ene brass cooking kettle or ene beaver trap to each departing Cherokee
warrior, a8 he had done (n 1817, Although Calhoun stressed that those Indians accepting reservations were no
longer “independent” and had to eome under the laws of the United States, e never referred to them as citi-
zons, See Calhour's lethers to MchMinn, 20 December 1817 and 11 March 1819, in the McMinn Papers, Records of
the Cherokee Indian Agency, 14; alse Abstracts of All Letters Received, Secretary of War Helating to Indian
Affairs, 22

® Finger, Eastern Band, 10-11.

# Housten to Calhoun, 21 Movember 1620,

2 Although the citizen Indians recelved reservations an federal lands, those lands were subsequently turned
aver 1o the state af Morth Carolina. This placed them in the awkward position of being U5, but not state
citizens, living on federal lands which had been incorporated into a well established state. As North Carolina
pressed its sovervignty, the federal government asserted lts right to control and protect the Indian population
by wirtue of its treaty-making pawers. Although one can understand why the would intervene on
behalf of the unacculturated, non-English speaking Cherokees, these actions call the nature of their citizenship
into question ance again. Tt appears that these Indians may have always been federal wards. See Finger, Easiern
Fand, 10-11; also Es-che-lla v, Welsh, 10 North Carolina Reports 155, 74-87, (1824).

B For an enlightening dlscassion of the facts and fallacles surrounding the Tsall legend and the e'.ro1u_Hn|:
af the Eastern Band, see Duane H. King, “The Origin of the Eastern Cherokees as a Social and Political Entity,
in Duane H. King, ed., The Cherokee [ndian Nation: A Troubled History (Knoxville: University of Tennesses Press,
1579), 164-79, herelnafter cited as King. See also Finger, Ezstern Band y

¥ King, 166-57; Finger, Eastern Band, 11 This implies that government afficials had not required the N.C
citizen Indians to formally rencunce tribal membership upon becoming U.S, citizens. The Cherokee Mation, an
the other hand, quickly severed relations with the Oconaluftees upon scceptance of the treaties of 1817 and
1E19.

# King, ibid, 168-78; Finger, ibid, 1442

# Unfprtunately this article, which bears a strong resernblance to Article 8 in the 1817 treaty, appeared In
the treaty signed by representatives of the Cherokee Nation but was stricken from the copy ratified by the U5,
Senate. tha Maorth Caroling Cherckees were never parties 1o the treaty it appeared that without legislative
recognition of their rights to remain in the state, not only might they be forced off their Land ane day but also
denied any claim to the Mation's allotment. Article 12 is as follows: “those Individuals and families of the
Cherokee Mation that are averse bo remaval to the Cherokee country west of the Mississippl and are desirous to
become citizens of the states where they reside and as such are qualified to take care of themselves and their
praperty shall be entitled to receive their due portion of all the personal benefits accruing under this treaty for
thelr claims, improvements, and per capita impravements; 25 $00n a3 an appropriation is made for this treaty.
Such heads of Cherokee familbes as are desirous to reside within the States of North Carolina, Tennessee, and
Alabarmna, subject to the laws of the same; and who are qualified or caleulated to become useful citizens shall be
entitled, o the certificate of the commissioners to a preemptive right to ane hundred and sixty acres of land or
cme quarter sectlon at the minimum Congress price..” FPresident Jackson allegedly removed this clause so
Cherokees wishing to remaln would have to “acquire their own land and fend for themselves.” W.H. Thoemas
went to Washington in an attempt to clarlfy the Oconaluftees” status regarding tribal allotments and rights 1o
remain an their reservations, Although Thomas falled to get an iron-clad guarantee against removal, he was
assured that the M.C. Indians were entiibed 1o benefits under the treaty even though they had relinquished their
membership n the Cherokes Mation. While trying to secure their state citizenship, Thamas purchased vast
tracts of land throughauat the western Morth Carolina mountains for the Cherokees as “insurance” against fu-
ture removal. See Finger, Eastern Band, 17. Also Treaty of New Echata, in Kappler, 439-49.

# The Indian Fraud Act of Jamzary 1837 14 as follows: "All contracts and agreements of every description
made after 18 May 1838, with any Cherokee Indian er any person of Cherokee bload, within the second degree,

fior an amaunt equal to ten dollars ar mare, shall be vold unless some note or memorandum thereof be made in
writing, and signed by such Indlan or persan of Indian blsad, or some other persan by him authorized, in the
presence of two witnesses, who shall also subscribe the same.” Although some would argue that enactment of
this protective legislation implied sceeptance of the Cherckees as permanent residents and citizens of North
Caroling, as Governar Bragg reiterated in 1855, the Cherakees were not state citizens until the General Assem-
bly passed an act declaring their citizenship. Actof 21 January 1837, Laws of North Caralina, 1836-1837, 30. See
also Finger, Eastern Band, 18. See Appendix I for a listing of Quallatown Cherokees who were “averse to re-
moval® and wished to continue as "citizens of and subject to the laws of the State of North Carolina.” Senate
Docurnent 408 (29-1), Serial 477, 17-19.

# [ohn B Finger, “The Impact of Remaoval o the North Caralina Cherokees,” in William L. Andersan, ed.,
Cherokee Remaval: Before and After (Athena: The University of Geargla Press, 1991), 99, hervinafter cited as Finger
in Anderson. Despite popular misconcepticons that Indians were not allowed to own private lands in North
Carolina, Jacksen County records indicate that W H. Thomas transferred several tracts to individual Cherokess.
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On 12 February 1856, Thomas "forever” granted to Standing Wolf (Wahheyuahcatauga) of Jackson County and
his heirs an inalienable deed to 281 acres in Deertown in for $9725.69 “cash in hand.” The deed carried
a life estate which descended to his children and included all rights, including water. Thomas stipulated that
although the land legally belonged to Standing Wolf and his heirs, it could not be sold without his (Thomas's)
consent “if living.” or consent of Deertown "I dead.” Standing Well also had to agree not to permit intoxicat-
ing beverages on his land. Other deeds, each with the same ona and each signed by thelr Cherokee
owners (In syllabary), include 40 acres in Wolftown to Encla in exchange for $200 (2,/12/ 56); 150 acres in Deertown.
to Tizell Sinika in exchange for $1,000, a balance of $351.12 owed to Thomas (2,/12/56); 53 acres in Wolltown to
Young Squirrel {Salolanelah) for 5300 (2/27/56); and several others including Jenny Reed and Wilson Reed,
whose claims were upheld by probate court In 1875, See General Index to Deeds and Recards of Deeds, A-480-
BZ; D-599; F-217, 220, 230, Jackson County Courthouse, Registrar of Deeds, There are several deeds registered
as “bonds™ which list Thomas as lien holder. These documents carry the same stipulations as the others but
remained in Thomas's name because the buyers owed him varying amounts of money.

After 1871 it may have been more dilfficult (if not impossible) for Cherokees to purchase private land
within the state, According to the Entries and Grants sectlon of N.C. Public Statutes, 1871-1873, “...only thase
entries of land made or to be made by persons who have or may comw into the State with the bora fide intent of
becoming residents and citizens thereof shall be deemed and taken to be good.” Since the Cherokees were not

as bana fide citizens, they may have no been able to purchase or recelve titles to new lands,
See Pulblic Statutes of N.C. Gemeral Assembly, 1871-1873, 374-381, hereinafter cited as N.C. Public Stafufes.

B The 400 Cherokees serving in Thomas Legion represent the enlistment of nearly every man capable of
military service at that tme. There were also 3} Cherokees who served the Union after being captured and
*reformed” by federal troops in Tennessee. As if conditions were not bad enough, cne of these Union men
returned to Quallatown after the war, bringing the deadly smallpox virus with him. The resulting epidemic
claimed more than 100 lives. See Vernon H. Crow, Starm in the Mowntaing, Themas's Confederate Legion of Cherokse
Indigns and Mounfsineers (Cherokes: Press of the Museum of the Cherokee Indian, 1982), hereinafter cited as
Crow. See also Frizzell in Williams, 47-8,

* John Ehle, Trail of Tears, The Rise ard Fall of the Churroker Nakion (Mew York: Doubleday, 1588), hereinafter
cited as Ehle. Also E. Stanley Godbalt and Mattie U. Ruasell, Confederate Colonel and Cheroker Chief, The Life of
Willtiams Holland Thomas (Knoooville: University of Tennessee Press, [950), hereinafter cited as Godbolt and Russell.

¥ In a bond registered in probate court 4 October 1869, R.B. and William Johnaton of Buncombe County
acknowledged the receipt of $6,000 from Enola Sawnuke Bigwitch and Ah-cheel-e-fos-kih, "Chief and agent of
the Cherokee Indians living In Jackson and Cherckee counties,” as partial payment for lands upon which the
Indians had settled and were paying taxes, This document further states that the Indians would receive full
title to these lands if the outstanding debt of “not more than 530,000 was paid within 18 menths or, upen
relinquishing the land, monies already paid ($6,500) would be refunded. After the Eastern Band received fed-
eral recognition in 1868, Congress authorized litigation on behalf of the Cherokees in 1870. As a result of this
action the [ohnatans were reimbursed for their imvestment and the Eastern Band received 50,000 acres, known
a3 the Qualla Boundary, in 1674, S5ee Record of Deeds, D-399, Jackson County Courthouse, Registrar of Deeds;
also Frizzell in Williama, 48.

= By a margin of 100,000 votes North Carolinians approved two amendmaents to the state constitution
which "completed the tax amendments.” These scts increased the amounts of state, county, and poll taxes,
authorized an income tax, altered voter qualifications by reducing two years residency in the state to one year
in the state plus four months In a precinct, and eliminating payment of poll taxes as prerequisites to reglstration
and voting, The national and state races ranged from the presidency to district judges. Although each category
(federal, state, local) had its own separate ballot, it was possible to vote a stralght party teket. The local races
featured Zeb V. Watsan (R) v. Ernest L. Wilson (D), Sherilf; Askew C. Queen (R) v | W, Davia (D), Treasurer; 5.
Matt Parker (R) w. T.A. Dillard (I¥), Commissioner; A.D. Parker () v R. Raymond Nicholsen (D), Reglstrar of
Deeds; [.C. Reed (R) v. T.F. Buchanan (D), Surveyor; [.R. Dillard (R} v. Grover C. Wilkes (D), caroner; J.A. Stillwell
(R} v. G.C. Turpin (D), Commissioner; CZ. Candler (R} v. M. Buchanan (D), Commissioner; and John B, Ensley
(R} v C.C, Buchanan (D), Representative. See fackson County fowrnal 5 November 1920; also Corshitution of North
Carolina in Nerth Caroling Public Lavs andResolutiors Passed by the General Assembly, 1921 Session (Raleigh: Mitchell
Printing Company, State Printers, 1921); 22-3, See also Consolidated Statules of North Caroling, Annotated, I,
(1919}, 37997, for regulations concerning elections,

B Mhid., Comsolidated North Carolina Statutes, 1 5985; "Canvass Board Meetings,” 394, hereinafter cited as
Consolidated Statules. ]

M Watsen o, Wilsen, que warranio proceedings in the Superior Court of Jackson County, North Caralina,
February Term, 1521, case 1, file 61,

M Consolidated Statues, no, 5984, “County Board of Canvassers,” 394,

* See varying accounts of the Canvass Board hearings in the Ashenille Citizen 3 November-21 December
1920; Asheille Times 5 Maovember-24 Movember, 1920; Charlotte News and Observer, 6 NMovember 1920; Jackson
Cownty Jowrnal, 3 November-31 December 1920, 18 February 1921, 4 March-l April 1921, 29 uly 1921, 4 Novem-
ber 1921, 24 February-31 March 1922, 19,26 May 1922, 13,20, October 1922, 1 November 1922; Ralrigh News and
Obserper 7,11,20,21,23,24 Novemnber 1520; Jacksen County Superior Court, Sylva, Cross Reference to Court Fa-

Yolume XV1, 1991 67



Meuntain Politics: What Happens if the Wrong Party Wins?

pets; [ackson County Superior Court, Sylva, Minute Docket No.13, p 262; Jackson County Superier Conrt, Sylva,
Judgment Book M, case L, file 61, p Z18-221 (individual cases consalidated into Zeb. V. Watsom, ot al. v Ermest L.
Wilsan, et al.).

¥ [hdd.

® Ashepille Citizen 9 Movember 1920,

* Although court records and newspapers previously cited all contain accounts of and references to the
“rint” in Sylva, the more sensational and entartaining reparts may be found in the Cheriotte Mezws qnd Obserper
and the Rafeigh News amd Observer,

#In Watzon o Wilsen, the selators claimed (and the defendants admitted) that the Carvvass Board met on
Tharsday 4 November at 11:00 and adjourned after a “disturbance” of disputed origin until Friday the 5th at
9:00. On Friday, another incident disrupted the proceedings and provented the Board from complating the
canvass, They adjourned until Saturday the &th at %00, The other stops and starts ware as follaws: after &
MNovembar the beard met on Tuesday the §th at 2:30, adjourned until Wednesday the 10th at 2:20; met an Wednes-
day, Thursday, and Friday and “sifted through several precincts but did not declare the election,” adjouned
until Tussday the 16th at 2:00; met, adjourned until Wednesday the 17th at 9:00; met, adjourned until Thursday
the 18th at 500, when they “refused 1o declare the election;” adjourned and “secretly” declded to maove the
proceedings to Asheville on Friday i Nevernber at 2230 pm, in spite of laws (Statutes 5585 and 5586) stating that
canvass boards shall meet in the courthouse of the county in which a disputed election socurred and proceed ta
canvass the votes “without delay” and declare the winners, When these actions were discovered the Board
adjourned until Saturday 20 Movember at %00 am, at which time counsel for the Republicans was denfed;
adjpurned until Tuesday I3 Movember at %:00 am, at which Gme 118 votes for the GOP candidates were thrown
cut. The Board then adjourned to mest in Sylva on Weenesday 24 November at 10600 am, at which time they
“pretendingly” completed the count and canvass and publicly announced the Democatic winners,

© Asheville Citizen 12 Movember 1920; fackson Counfy fournal 12 Movember 1920; Raleigh News and Observer
20 Movember 1920; Watsan, etal. v. Wilsan, at al. Interestingly, the Canvass Board members, precinct judges, and
spectators who attended these sessions all knew hew each persan in the precinet voted and subtracted their
challenged vates accordingly. Although it has been suggested that these may have been a system of eolored
ballats in use to identify each party, N.C. election laws wers quite specific about the color (white) of paper used,
its size, and the exact procedure for casting ballots. Since no eyewimessas have surfaced with specific informa-
tion an balloting procedures in individual precinets, there is no way of knowing how carefully the letter af the
law was Eollowed. According to the MN.C. Election Baard, there had to have been a measure of cansistency or the
state would not have certified the elections. Sources have related how good precinet judges always knew how
their registrants had voted because they had promises for certain candidates well in advance of each election.
Vete buying was commen and was sctually encouraged in those days and both parties pacticipated in this
practice openly. i

As for challenging procedures, according to the 1919 N.C. Election Laws, challenges to veter qualifications
wert to be made on the Saturday before each election when each precinet judge was to kesp the registration
books open from 9:00 until 3:00 at the usual polling place. At this time anyone could review the list of voters
and challenge—which means to question—the qualifications of any registered voter, Once challenged, the
precinct judge was requised to inform the registrant and resolve the lssue. For example, if residency was ques-
tioned, the vater must prove he had lived in the state far twa years, the county for six manths, and 4 months in
the precinet or ward in which he registered. If he was challenged for not paying the poll tax of up to $2.00—
which had to be paid in person—he must praduce his receipt, and the poll 1ax payment baak maintained by the
Sherlff had 1o be examined. If his age was questloned, he had to produce evidence of being twenty-ons ysars
old or older, and if his likeracy was questioned, he must prove his eligibility by reading any section of the state
constitution required by the precinct fudge. If the voter successfully answered the challenge, then he was can-
sidered to be duly registered. [f not, his name was stricken from the rolls. In every case the precinct judge was
the one responsible for making the final decision of qualification. Although the Canvass Board heard chal-
lenges day after day during their proceedings—challenges which were not made in advance of the election—
the names of numercus voters eliminated prior to the election are found within Wakon & Wilson, See N.C.
Shatutes, nos, 5939-40 and 5971-82, 380-93,

“ Negth Carclina Statute 5586 grants..."the Board of County Canvassers autherity to judicially pass upon
all facts relative to the election and fudidally determine and declare the result of the same. They have the
authority and power to send lor papers or persans, However... although the return of the Board of Canvassers
is prima facie correct, their judgments or declsions are not sa conchasive as to exclude collateral attack in a civil
2ction in the nature of quo warsente.” Furthermore, by Code 1883, Section 2654, .., “the quasi-judicial functions
of county canvassers do ot extend beyond an inquiry inta and a determination of the regularity and suffl-
ciency of the returns themselves (Peebles v, Commisaioners). The power conferred on boards Is limited to can-
wassing the election and is confined to an examin=tion and determination of regularity and authentcity and
does not extend to inquiries into any facts by which it may be claimed that the election was fraud and invalid.”
Ses Comsalidatrd Stafutes, mo. 5986, 395.

2 Asherills Times 15,18 Movember 1920, On 18 Mavember the paper announced that bacause the Demo-
crats refused to give in canvassing was continuing and majorities were still being lowered. Up ta this paint
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there had been no mention of throwing out Cherokee votes other than those who failed to moet state require-
ments in lteracy, age, or residency, Ses Watson o Wilson .

M N.C, Statute 5583, Consolidated Shatutes, 393, Du the first count mare ballots than registered voters
were discovered in the Barkers Creek and Sylva boxes, Sylva was the largest Demmocratic precinet; Barkers
Cresk the largest Republican. Since disqualifying either bos would have generated controversy, the Board
opted to leave them alone.

@ According to the Raleigh News and Observer 20 November 1520, Attorney General James 5. Manning
urged the C2nvass Board to “consider the sericus nahure of lossing boxes from the disputed precinets,” suggest-
ing instead that they "use any means, including recalling each voter, to find fraud but not di legal votes.”
Although each party claimed that it weuld have won the electlon had these boxes been disqualified, since
Barkers Cresk was the only Republican stronghold In the county, it is more likely that the Democrats would
hawve won.

¥ Asheville Citizen 19 November 1920; Achuniile Times 11,12 Mavember 1920,

 Thid, Asherille Citizen and Frizzell, 216-17. In July 1900, four Indians obtained warrants for the arcest of
Ransom Hyatt and John M. Enloe, Democratic reglsirars in Jackson and Swain counties respectively, charging
them with refusing lawful registration to qualified Indians. After Hyatt and Enloe's attorneys charged the
Indians with perjury, they admitted that they had been rejected on the basis of their wardship status and the
presumption that they ware not American citizens. The matter was later referred to the United States eourt for
the Western District of Nerth Carclina. Although the case had been cantimued until its January term, Judge
James E. Bayd dismissed the case (and the charges) after deciding the Cherckees were wards without vating
privilages. This ruling harkens back to the easlier discussion of the Eastern Cherokees and their official and
unoffical status in Morth Camlina,

* Accarding to the Raleigh News and Obserper 11 Movember 1920, Attorney General Manning sent [.]. Ma-
son.a telegram urging him te cenclude the hearings as soon as possible. In this message Manning rejterated his
belief that the Cherakees had the right to vote, If qualified, because the state Supreme Court had referred to
them as citizens in at least two rulings. See Siate o, Jacob Wolf, 145 M.C. 440 (1907) and Easfern Bard of Cherakes
Indiars o Usifed Siates end Cherakee Nation, 117 U5, 880 (1886), a k.a. “Cherokes Trust Funds.* Furthermare,
said Manning, because no one had raised the issue of Indian voting prior to the election and he had not been
asked to rule in this matter, in his opinion the vaotes should be allowed to stand. The Attomney General was also
aware of the agreement to exempt whites from lteracy requirements. He warned that If challenged this agree-
ment would not be effective against election laws. After the slection was everturned and law suits were filed,
it is Interesting that the Eastern Band did not take legal lssue with this agresment.

# Asheville Times 2 Movember 1920,

* Asheville Times 23 November 1520; Asheville Citizen 24 Mavember 1920; Jackson Cownly Jaurnal 26 Movem-
ber 1920; Raleigh News and Observer 24 November 1920, These in favor Included Ramsey Dills, H.C. Moss, H.A.
Pall, John Phillips, [.]. Cowan, BN, Price, R.B. Shuler, J.C. Brown, and W], Fisher, who replaced an eriginal
member. Thase oppeaed included TH. Queen and K. Howell, another replacement. G.H Moody and 1], Ma-
aon abstained from vating. OF the eighty-three Cherckees removed from Qualla precinet’s roll, seventy-nine
were Republicans and four were Democats. The names of the Republican Cherokees were discovered amang
court documents previously believed 1o have been lost or destroyed and are listed in Appendix Il Because
they were not identified in sald decuments, the four Democrats remain unknown. After conducting a thorough
search of the Jackson County Courthouse and adjscent storage Facilities, [ have reluctantly concluded that Qualla
towTahip's 1920 register, along with the Sherifi"s poll tax recelpt book and other records related o the guo
warritn o hearings of 1921 and 1522, were filed together and destroyed during the 19608, if not eartier. However,
from thie contents of a letter in the Zebulon Weaver Collecton at Weatern Carolina university, it appears likely
that Sibbald Smith was one of them. See Watsen & Wilsan . See also the Zebulon Weaver Papers, Special Callee-
tions, Wastern Carolina University, Smith to Weaver, 16 October 1928,

* Ashenllle Times 23 November 1920, Excluding the two offices “duly wen™ by Republican candidates Dr,
C.Z. Candler and John B. Ensley, the election returns (original and adjusted) may be found in Appendix IV,

¥ Watson 3. Wilson. See also Jackson County, Merth Carolina, December 1580, Swearing in of all County
Dificials, Jacksen County Courthonse, which contains the records of all efficials, regardless of category, swomn
into office after December 1880, N.C. Statute 5991 decrres that election results shall be announced at the caurt-
house door and shall be considered to be prima facie (legally sufficient to establish a fact or case unless dis-
proved) cormect unless overturned by court judgment. Consolidaled Shatutes, 357

= Que engrrastio refera to an English writ requiring a person to show by what authority he exercises a public
affice, franchise, or liberty.

* Attormeys for Wilson, et al. understandably doubted the authenticity of Manning' s lstter granting pes-
mnission for quo warranio proceedings. A carbon copy of this letter appears in each case file. Thesa lottars have
been typed on typical “onion-skin” paper and do net bear Manning's personal signature, letterhead, state seal,
or any other cubward sign aof authenticity or legality.

* Jackson County Superior Court, Sylva, Minute Docket Mo.13, 262-3, Because the court térm was not lang
encugh for an extended trial, the Republicans agrend to the referse since it was In their best interests to abtain
a speedy resolution,
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% Watsom . Wilien. Also recorded in Minute Docket MNo.13, 286,

¥ [hid.

# pinute Docket No.13, 318. Attarney General Manning granted permission for new quo warranfo hear-
inga in July 1921 and a eourt date of 2 August was assigned. But because the necessary bonds had not been filed
by all parties, court appearances were postponed until the October 1521 tarm, at which time Judge W.F. Harding
assigned attorney W.E. Bresce of Brevard as referee. Although each case folder was intact when discovered,
there are no recards regarding Breece's decision. It is possible that the Breece Collection, formerly housed in
Speclal Collections at Western Carolina University, contains informatian atherwise unavailable. This collection
has been returned at the Breace family’s request and is not accesaible at this time.

Regarding the bonds, in the first trial each relator and defendant was required to post a 51,000 bond pay-
able to the Attomey General in order to cover costs fo the slate, Judge Long required each party to post a §1.500
bond to cover the cast of the referee and the stenographer, Mra. Amma W. McCarthy of Asheville, with the
agreement that additional expenses were to be shared equally between the parties. The relators were also
required to past a $1,500 bond (each) payable to the defendants b cover their costs and Inconvenience. The case
files eontain thess documents, including Mrs, MeCarthy's bill totaling $70.75 and Mallonee's fee of £215.00,
duly certified by the Clerk of Court. In the second trial, Manning required each man to pest 2 $1.500 bond for
the state, Judge Harding required the relators to post 52,500 bonds payable to the defendants and agree to
divide additional expenses between themselves, Under N.C. Statute 3385, had the relators proven their cases
thelr "reward” would have been the contested cffices. The bond guarantors were as fallaws: (1) in the case of
J.R. Dillard v, G.C. Wilkes, . B, Ensley and John Dillard signed with |.RL Dillard and W.E. Grjn.d.s_li.ﬂ' with Wilkes;
{2) ].C. Reed v. T.F. Buchanan, |.W. Eeener and LH. Pawell signed with Reed and J.H. Wilson with Buchanan; (3]
J.A. Stillwell v, G.C. Turpin, G.M, Cole and C.L. Candler with Stllwell and N.L Sutton and D.M, Hall with
Turpin; (#) 5.M. Parker  T.A. Dillard, C.L. Candler with Parker and L.N. Wilson and W.F. Holder with Dillard;
{5) A.D, Parker . . Raymond Nicholson, R.A. Painter and W], Turpin with Parker and T.H, Hastings and G.T.
Micholsan with Micholsar; (8} A.C. Queen v, W, Davis, 5.C. Cogdill, D.U. Queen, and LB. Suttan with CQueen
and T.0. Wilsen, .0 Davis, and Theo Buchanan with Davis; {7} Z.V. Watson v. E.L. Wilsan, D.G. Bryson, J.M.
Warley, and Gala P. Fergusan with Watson and |.W. Davis and M. Buchanan with Wilsan.

?'In 1922, Raymeond Nicholson was reelected Reglstrar of Deeds; | W. Davis, Treasurer; TF. Buchanan,
Surveyer; T.A. Dillard and G.C. Turpin, County Commissioners. They were swam in on 4 December 1922, See
Jacksan County, 1880, Swearing in of all County Officials. As a result of this ill-fated election, in 1921 the
General Assembly placed Jackson County under the Australian Ballot (secret ballot) Act passed in 1917 for
Buncombe and Madlson counties. Just how successful this act was in cleaning-up sloppy slectoral processes is
niot cleas. According to the Jackson County Journal, 19,26 May 1922, when the Republicans held their lacal con-
wantion, members urged of both parties to pledge themselves to running clean, honest campalgns.
Ex-relator Zeb Watson, who still believed the Democrats had intentionally stolen the last election, wvoiced his
cppasition to using the education test for counting votes and offered 550,00 to any Democratic platform “which
declared the same.” On 2 Movember 1522 the paper reparted that with the exception of Barkers Creek precinct,
nat only had Democrats taken Jackson County elections “straight across,” but other western N.C, counties
which had been "solidly GOP” had also gone Democratic.

As an interesting, :Jbr]t tragic aside, as Barkers Creek voters went to the palls in November 1922, a fight
erupted between prominent resident and businessman George Revis, a stolld Republican, and poll-watcher
and former Canvass Board member Walter |, Fisher, Democrat. Revls, the “ward bosa” who nwmd._thtlumbq
yard and store which served as the polling place, was reported to have been drinking heavily. Eyewitnesses say
ihis was not true because he and his son Jewel had been driving community sesidents to the polls that day as
usual. In a typical election-day scuffle, Revis repestedly chided Fisher about the 1920 election. After Revis
shouted something about the Democrata not being able to “steal” this ane so easily (because of the Australian
Ballat Act), Fisher drew a pistol and shot Revis to death. In the ensuing melee Jim hmﬂm?iﬂur‘lnﬂmhg
a5 the rest of the crowd scattered. Ina | interview an elderly resident said that "sdder seein’ two men
shot dead [Fisher survived with a serious leg wound] and the hat blowed offen a nuthern’s head” the very first
time he tried to vote, he decided "vatin'™ was not far him and he never went back! Fisher was acquitted af
George Revis's murder in February 1923, Personal interviews; see also Jackson County Superior Court, Sylva,
Minute Docket No.13, February Term, 1923, 396, Although Fisher received a jury trial, the case folder has nat
been located among ecunty records.

 After listing the 79 disfranchised Indlans, the relators claimed ..."that the sald Board of Canvassers, in
throwlng out, rejecting, and refusing to count the sald vates on the pretended and unlawful ground that the
said vaters, being Indians, were wards of the Federal Government, when they were, In fact, citizens of the
United States and of the State of Morth Carolina, passessing all of the constitutional and statutory requirements
for voting in the said State of North Carolina, to-wit, being citizens of the United States and of said State,
twenty-cne years of age, resldent in the State two yesrs, In the County of Jackson six months, and in Cualla
precinct four months, and with their poll taxes for the year 1919 duly paid on or before the first day of May 1520,
duly registered, and being able to read and write any section of the Constitution of Morth Carolina in the
English language and otherwise legally qualified, thereby depriving sald voters, on the alleged ground that
they were Indlans and wards of the Federal Government, of the equal protection of the laws, denying to them
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cltizenship of the United States and of the State of Morth Carolina, in violation of the Fourteenth Amendment to
the Constitution of the United States,” —

This argument, based upon the mistaken belief that Indians cbtained their citizenship and veting rights
under the 14th and 15th Amendments, harkens back to the earlier discussion of Indian citizenship, Further
complicating this issue were various court rulings in favor of Cherokee citizenship, such as State v. Jacob Wolf

907), and the Eastern Band of Cheroker Indians v, United States and Cherokes Naties, ala. “Cherokes Trust
Funds” (1B86). In the D.L. Boyd case of 1895 (United States v. Boyd, et al. [1995], House Doc. 2382, S4th Con-
gress, Session |, 833 and House Doc. 5, 55th Congress, Session 2 [Serial 3641], 579-84), the Cherckees were
determined to be wards of the federal government and not state citizens, although “they probably should be.”
In 1855 Congress agreed that there would have to be specific legislation declaring their dtizenship, “more than
Article 12 of the Treaty of Mew Echota,” and although the Band was bound by N.C. laws and was not part of the
Cherokee Mation, it had not been released from ward status by the federal government. The Boyd ruling,
backed up by the Hyatt case, was used to throw out the Cherokes vote. See also Asherille Cikizen 19 Movember
1920; Frizzell, 213; and Finger, Esstern Band, 173-74.

Because the toplc of Indlan citizenship Is full of complex legalities and maddening circular arguments, in
order to sort things out, one must return to the US. Conatitution and how it has been interpreted over time.
Dwespite the treaties of 1817 and 1819, the Civil Rights Act of 1866 (which naturalized non-tribal, tax-paying
Indians) and the 14th and 15th Amendments, the Supreme Court consistently ruled that tribal Indians were not
U5, citizens, As the Democrats carrectly argued, ..."the tribe known as the Eastern Band of Cherokee Indians
are not citizens of the State of North Carclina, for that they hawve never been recognized as such under the
conatitution and laws of the United States and the Indian treaties made in pursuance thereof, and cannot be-
come such without the consent and cocperation of the government of the United States, which consent and
cooperation has never been granted or extended to them by the sald government; that they have never been
recognized by the State of North Caralina as citizens, entitled to vote under its constitution and its statutes,
Recalling that the citizen Indians relinquished their US. citizenship when they applied for government assis-
tance in 1868 and became officlally recognized as a tribe, although it can certainly be argued that North Caro-
lina gave the Cherokees its tacit approval to vote and consider themselves to be de facto citizens, Implled con-
sent does not equal consent explicitly granted under federal and state laws,

Curiously, there is no indication that the Cherokees took a strong interest in these proceedings. There was
no menton of Indians attending the trials of 1921-22, protesting their disfranchisement, or vhmy of
testimony other than Blythe and Standingdesr at the Canvass Board hearings on 19 Ni : are,
efforts to obtaln information from prominent tribal members yielded few results since all professed to have
never heard of this,

# In his "Second Message to the Special Session of the General Assembly” on 13 August 1920, Governor
Thoemas W, Bickett urged legislators to ratify the Woman Suffrage Amendment, despite reservations they might
have, because its passage was “an absolute moral certainty.” In deing so he stated that he did not belleve that
very many [white] women in Morth Carclina actually wanted to vote and those that did were "unconsciously
offering to barter a very preclous birthright for a very sarry mess of pottage.” Mare importantly Bickett said
that he feared woemen's suffrage would “have an unfortunate effect on race relations within the state” which
could ultimately destroy the ®white government within these borders™ for which the state “had fought with its
back against the wall” [1861-65] and had “struggled to maintain for the last twenty years.” He was alluding to
thie advent of literacy tests and poll taxes in 1900, Because the “line of demarcation” between the parties had
“largely been one of colos,” the Governor feared that women's suffrage would “pe-open these old questions and
force us to fight the battle for white government in North Carolina once again.” Although Bickett was probably
referring to Mack women rather than Indians, from this message it is clear that top Democrats recognized that
a strong tarnout of women vobers, particularly mincrity women, could unfavorably affect the partisan balance
In certain areas. See R.B. House, ed., Public Letters and Papers of Themas Waller Bickedt, Gevernar of North Carolina
1917-1521 (Raleigh: Edwards and Broughten Printing Ce., 1923): 80-3.

According to Frizzell, 218-19, since the Cherokees had not attempted to register and vote in significant
numbers since 1900—the year the educational (or lteracy) test and poll tax were implemented—local Demo-
crats assumed the usual custom of refusing Indian registration would continue, Republican registrars had also
been replaced by Democrats well in advance of this election (Watsor o Wilson), When eighty-thres Indiana (the
majority of whom were women) successfully registered and voted in 1920, the Democrats were "caught off
guard.” The Party later charged Republicans with threatening and otherwise intimidating poll keepers into
registering these Indians, Also see the Ashenille Citizen 19,24 November 1920 and John R Finger, Cheroker Ameri-
cans, The Eastern Band of Cherokees in the Twenbieth Cembury (Linceln: University of Mebraska Press, 1991), 45,
hereinafter cited as Finger, Chrroker Americans. Although this may indeed have been the case, it remains curlous
that no ane questioned the propriety of registering these Indians, particularly first-time female vaters,
the challenging period before the election. In perscnal interviews sources have indicated that “challenging
day” was an occasion for which everyone in the precinet turned out, Although the relaters complained that
they were dended access to registration lists In Canada and River precinets, the Qualla poll book was apparently
apen for public inspection the Saturday before the election. Therefore it must be assumed that no one really
cared that these Cherokees intended to vote—that ia, until the wrong party won!
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® Jacksan County Journal 11 June 1520. This edition also listed the candidates emerging from local prims-
ries. The anly specific references to the candidates or their campaigns are found throughout May editiens of the
Jenermal, in which county Democrats endorsed BF, Lang for Superior Court Judge and James H. Cathey pledged
to "do a good job” If elected county Treasuzer, anly to withdraw after noting "divisien and strife” within the

@ Jacksan Coundy fowrnal 18 June 1920,

# Gardon B, McKinney in Willlams, 237, The issue of wemen's suffrage never attzacted much attention in
Jacksen County, When a national suffrage speaker reportedly attacked the Bible for “holding women back”
during a Sylva address in December 1912, the fedgling movemaent was dealt a serious blow locally.

# [ackson County Jowrsal 23 July 1930,

[ gecardance with state regulations requiring that voter registration lists be updated periedically, on 26
January 1550 Barkers Creek registrar |.T. Janes completed transferring names from an cld registes info the "new
register book” for this precinet. With his signature he ceriified that “this 416 names on the new book will be
good until 15707 Amang the names transferred were fifty women listed as having registered to vote In 1920,
These women ranged in age (at the Hme of registration) from 21 to 60, with a majority having been 21. This
number represents less than half of the 105 illiterate women from Barkers Creek” attorney J. Walter Haynes
wanted to disqualify from that election.

# 0Of the 79 Republizan Cherokes voters, 42 were women and 37 were men. OF those 42 women, 32 were
married. See Appendix 11T for names of Cherokee voters.

#The Charles A. Bird Callection, Special Callections, Western Carolina University, hereinafter cited as the
Bird Cellection, contains a list of individuals from Quallatowm precinct who paid H:-tirgl.'l tames in 1909, O
192 names en the list, only 19 names, alphabetized separately at the end, are apparently Cherokes. A couple of
poll tax receipts (not from Indians) are Included in this file. See Frizzell, 217; also the Bird Collection at Western
Carolina University. These 19 Cherakees are listed in Appendix V.

# Amomg the Cherokees listed under Qualla precinct in the Jackson County Permanent Registration Baak,
maintained in the Registrar of Deeds office, Jackson County Courthouse, are James Blythe, age 47, who served
as the first “Indian” Cherokes agent, Dandel Blythe (Dave?), age 45, and Sibbald Smith, age 30, These men
signed the rell en 24 October 1508,

™ Under Statute 5935, Reglstration of Voters (and section 4, article 6 of the N.C. Constitution), those indi-
viduals wha were eligible to vote in M.C. an 1 January 1867 (presumably after the 1866 Civil Rights Act took
affect) ar their direct lineal descendants, were exempt from the educational (literacy) requirements imposed by
a constitutional amendment in 1900 to restrict Black voting. Thereafter, upon presentation of a certificate issued
by the Secretary of State, no precinct judge or registrar could inquire whether such person could read or write.
In order to qualify for exemption under this grandfather clause, registrants had to present themselves betwesn
1 October 1902 and 1 December 1904 i

" Altheugh historians have proposed several explanations for this turn-about, the Cherokees, like Blacks,
may have simply opted to follow politieal self-interest. Turing the War the Democratic South brought them
nething but suffering, yet afterwands the Republican federal government came to their aid. See Frizzell, 209
Frizzell in Williams, 53; and Finger, Eastera Band, 150-153.

™ Frizzell in Willlams, 53,

™ Asheville Citizen 20,24 November 1920; Asheville Times 24 November 1920; Frizzell, 2234,

" Sinee the margins of victory Tanged between 28 and 87 votes, had the Cherokee women not voted, 3 af 7
races would have gone to the Democrats. Regarding Indian participation in WWI and WWIL bath as soldiers
and clvilians on the home front, see John B. Finger, “Conseription, Cltizenship, and Civilization: WWT and the
Eastern Band of Cherokess,” North Caroling Historicsl Review, 3 (July 1986): 285-308; Finger, Cherokee Americans,
34-45; 97-143; and William J. Wood, “War and the Eastern Cherckees,” Southern Indian Studies, 2 (1950): 47-53.
Despite questionable lagality and propriety in conscripting non-citizen (and aften non-English speaking) Indi-
ans [nto the U5, military, a number of Eastern Cherokees jolned ar were drafted into the armed services during
WWI in erder to "make the world safe for democracy.” Wood suggests that many of these saldiers (particularly
aftar WWII) were favorably impressed with the outside world and the opportunities affered by military life,
such as education, trakndng, travel, and ecancmic security. They found themselves better able to mingle with
autsiders and folt a renewed pride in their “ancient warrior status.” Along with this pride came the realization
that taking aggresslve action against problems, whether alone or 28 a group, was more rewarding than disasso-
clation or passive acceptance.

™ Although there may have been a general lack of interes? in voting within the tribe, it s possible that area
whites may have intimidated the Cherakees into quiescence. Mot only were their setilements and hemesteads
relatively isclated during this era, but frequent references to "appropriate’ and ‘justifiable’ lynchings may be
faund throughout correspending edittons of the Jacksor County Journal. One such incident involved a black man
whio had the audacity to wave at a white woman as the train on which he was riding passed through [ackson
County. The woman's husband raced to the depat in Brysan City, where he forced the man off the traln and
"beat him unconscious” with a piece of metal pipe. When questioned about the incident, the doctor freating the
affender replied that when he awakened—if he awakened—the patient would be a smarter man.
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In preparation for the general allotment which never came, the ledaral government took the Cherokee
Jarsds into trust and removed the Qualla Boundary from county tax rolls in 1924, The lecal newspaper estimated
that in Jacksan County alore the loss of tax revenue would exceed one million dollars, When the Band was
disfranchised in 1920, Carl Standingdesr kened the Cherokees to the American colondsts—they now had “taxa-
tion without representation.” After 1925 Jackson County turned the tables once sgain and declared that despite
their new ctizenship status and the fact that they had been paying taxes for many years without voting, the
Cherokess were not entitled to “representation without taxation” and weuld remain disfranchised. See Frizzell,
229-30; Frizzell in Williams, 54-53; Finger, Cherokee Americans, 46-7; fackson County Journal 20 July 1927, 19 June
1530; Ben Oahel Bridgess, * An Historical Analysis of the Legal Status of the N.C. Cherakees, " North Caroling Low
Revtere 58 (August 1980): 1075-1131.

™ Zebulon Weaver Collection, Special Collections, Western Caroling University, hereinafter cited as the
Weaver Collection. See letters from Sibbald Smith, 16 October and 25 Cictobar 1928, Although Smith refers to
correspondence with Weaver in early 1924, these letters were not found within this cellection. In the letter of 16
October, Smith claima he was denjed r\qﬁillﬂ.ﬁnn d.:!'pi'be pul:nh.ﬁl:m of his permanent Tugiﬂnlim certificate
isswed by the Secretary of State. Smith said that the registrar could not “read intelligently or explain the clause
in the conatitution he required Indians to read.” “It grates on my common sense of justice to be refused my
franchise by a toel of such characters,” said Smith, and after pleading to Weaver's “finer senae of fair play” in
helping him overcome the wiles of those whe weuld slander him for standing up for his rights, he ends the
latter by saying, 1 MEED HELP" In the second letter Semith begged Weaver to answer him because he was
“worried to death™ about his status and the registration pericd was drawing to a close. Weaver replied to Smith
an 30 Oetober 1928, promising to look into his problem. Weaver to Ralph Stanion 3 October 1928; Ashewille
Times 4 October 1928, x

T E.L, McKee to Zebulon Weaver, 3 October 1928, and Weaver to Mckee, 11 Octaber 1928, Weaver Collec-
tien. Mckee, husband of North Carolina Senator Gertrude Dills McKee, referred to the confusion generated by
the General Citizership Act and the Cherokee Allotment Act, both of 1524. Althaugh the Citizenship Act con-
ferred full rights of citizenship on all Indians, the Allotment Act implied that these rights would net be forth-
coming until lands held in common by members of the Eastern Band had besn allotted to individual Indians.
Although Congress considered the matter to be settled, Morth Carolina continued to ignore Cherokee cltizen-
ship. In June 1930, in response to this confusien, the Secretary of the Interier advised Congress to pass legisla-
tion specifically conferring full drizenship upon the Cherokee Indians residing in the State of Morth Carolina.
This act granted full rights of franchise to thede [ndians otherwise meeting state requirements for vating, See
Frizzell, 228-29; Act of June 1%, 1930, 445 Star. 787,

® Henry Owl received an undergraduate degree from Lencir-Rhyne College and a master's degree in
history from the University of Morth Carolina at Chapel Hill, His unpublished M. A, thesis is entitled, “The
Eastern Band of Cherokee Before and After Remowval,” 1529, See House Doc, 1762, 71 Congress, I Session, Serial
9193, Comferring Full Rights of Citizenship Upon Certain Cherakee Indians (Washington, D.C.: Government Printing
Oiffice, 1930) 3-4. See also Frizzell, Ibid., and F:I.I'I.Sﬂ'.. Cherokee Americans, 49-50,

7 Ibid, House Doc,

® Fred Blythe Bauer was leader af the “white Cherokee” faction during the 1930s. Among other things he
advocated dividing tribal lands and allatting them to individual Indians {general allotment) in order to pro-
mate individualism, free enterprise, and the defeat of Inciplent “communist/ soclalist economic policles™ on the
Qualla Reservation being fostered by the Office of Indian Affairs. For an interesting interpretation of Cherokes
history, see Fred Biythe Baver, Land of the North Carsling Cherokess (Brevard: George E. Buchanan, 1570). See also
Finger, Cherakee Americans, B8-37,

MFinger, Cherokee Americans, 42, 110-112. Regarding these Cherokee veterans in 1919, in honer of Steve
Youngdeer's valor and ultimate sacrifice in the line of duty (Youngdeer, widely noted for his willingness and
indeed eagermess 1o “go over the top” of the trenches, was the only Eastern Cherokee killed in action during
WWT; Joe Kalonuheskie, alsa of Cherakes, N.C, died after the Armistice of wounds and preumonis, the federal
governmaent agreed to offer full citizenship ta all honarably discharged Indian veterans who applied. See “An
Act Granting Citizenship to Certain Indians,” 41 Stat. 350, 6 November 191% Whether through misunderstand-
Ing or neglect, none of the Morth Caroling Cherckees applied in time to receive their certification before the
election of 1920, In 1946 the Yeungdeer Post was understandably determined not to allow this situation to
cantinue.

Slbid, After appealing o several state officers, including Governor R, Gregg Cherry and Attorney General
Harry McMullen, the franchise cammittee conveyed their grievances to US. Atterney General Clark. Clark in
turn sent twa FBI agents to Cherokee to investigate the matter. Although Swain County election officials agreed
to meet with the committes and took their demands ander consideration, according to the Sylos Hersld 15
August 1946, Jackson County officials refused to cooperate. See also Frizzell, "Politics of Cherokee Citizen-
ship,” 230; Asheville Citizen 1l June, 13 October, 1945; Raleigh News and Observer 10 June 1946; Syloa Herald
October 1946, Also, see persanal interview with Mary Ulmer and Going Back Chiltosky, April, 1991.

" ualla Precinet Book, 1924-1933, Jackson County Courthouse, Registrar of Deeds office. Although sources
report fifty-five Indians as having been registered in 1944, this researcher counted at least seventy-nine. The
Cherokees may be easily distinguished from whites because Indian registrants are “checked off” in the "cal-

Volume XVI, 1991 73



Meuntain Politics: What Happens if the Wrong Party Wins?

ared” column. It is also pessible that some white Cherokees with anglicized names registered as “whites.”

M3es Appendix II1, disfranchised Chesokess. Those with an * re-registered in 1944, In 1944, 27 Cherckee
women and 32 men registered to vote in Jackson County.

“Sarme of the old precnct books have thess qualifications insida the front cover, along with sample ballats
from the 19505, See also the Constitution of the State of Morth Caroline and Morth Carolina Election Laws, Shrte
of Worth Careling Public Lews and Resolutives Passed by the General Assembly of its Sexsion of 1921 (Raleigh: Mitchell
Printing Company, 1921 22-23; also Public Laws, 1939-40. See also Statute 3337, Voter Qualifications, Cansali-
dated N.C. Statutes, [, 380. Footnote 71 explains the local controversy over the tax-exempt status of Cherokee
lands, Tha legal basis for the federal government’s action stems from MoCulloch 2. Maryland (181%), in which
Chief Justice John Marshall ruled that because *the powers to tax was the power to destroy,” states could not tax
federal lands or facilities. When the government toak the triba's land in trust, it became “federal” and hence-
forth nen-taxable by the State of North Carclina and Jackson County,

“Drespite Republican victories in 1926, the GOF never regained its strength in [ackson County. On | Mo-
vember 1922 and 7,14 Movember 1944, the Jackson County Journal (later the Sylea Herald) proudly proclaimed
Democratic victories In the precincts "straight across,” with the notable exception of Barkers Creek, due to the
“influences of the right type of people.” Although the Syfns Hersld reported that in Mavembes, 1946 the GOP
received its heaviest vote in recent years throughout western Merth Carolina, the greatest gains were made in
Haywead County rather than traditicnally Republican Swain,

Beginning in January 1950, precinct registrars were required to indicate party affiliation beside sach regis-
tered voter's name. Those who refused to declare themselves were not allowed ta vote In the primaries, Ac-
cordingly, the number of Cherokees registering Republican between 1950 and the mid-1960s was low and con-
fined to certain families. As of October, 1990 there were 679 Cherokees megistored In Jackson County. In the
Crualla precinet, which includes 1,118 whites, 842 Indians, 3 Blacks, and 3 "others,” there are 934 Democrats, 712
Rapublicans, and 118 unafiiliated voters. See Cualla precinct boak, 1950-1973, Registrars’ Office, Jackson County
Courthouse, and Jackson County Statistical (breakdown of precincts), 10,708,590, abtained fram the Supervisor
of Elections.
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