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* taining the insarance, the existence of the stip-

53-a31a

mite pumber of guestions ps to the grantum of
caré Which, if ueed, might have prevented the
loss,  Buppose, for instance, the master were
to zend & man to the mast-besd 1o lock put, and
be falls asleep, in consequence of which the
veazel runs opon a rock or i taken by the ene-
my; in that case it might be srgood, os here,
that the loas was imputable to oegligence
af ang of the crew, and that the nnderwrilers
wers oot Hable, These aod & varisty of other
sueh questions would be introdoced, in oass
out opielon wers in favor of the under-
writers."  Walker v. Muoitlond, 5B, & Ald
ﬁéuli?h;lm &

& recent casa of Norfhk Britipgh . fna.
Co. v, London, Liverpool & Globe Ins, 0, it
was nssumed, 85 ungquestionnhle, that {naurance
ohtained by & wharinger would covera loss by
his own negligence, 6 Oh. D, 554,
m;’:ﬂ tha i r'!:n.i hw‘gﬁfun I]i:l'l.'m'lfvullr.ll.l.lnm:";a

TADCE AgRing o af the goods
usual perlls, slthangh cccasionsd by hgrm
negligence, he may lawfully stipulate with the
awner to e allowed the benefit of inmeranes
veluotarily olitsimed by the latter,  This stipu-
Intion does not, in terms or [n effect, pravent
the owner from belng relmbursed the full valoe
of the goods; bat being valid as between the
owner nnd the carrier, 1t doss prevent aither
the owner himeslf or the insuror, wha can only
#ue in his right, from maintaining an actlon
agxingt the carrier upon soy terms ipcoasistent
tls this stipulation,

Hor does this conclusion impair any lawful
rightanf theinsorer,  His right of subrogation,
ariging MD:_ nrjf !Jh! cr;mm:wuf imzarance and
payment 8 lo=s, 18 only to sach rights as
the mssured has, by law or contract, E:nmn
third persons.  The policy contuining no ex-
E:m stipalation upon the subfect, sod there

fng no evidencs of any frondolent conceal-
mant oF misrepresentation by the owoer in ohe

ulntion the cwner and the carrier
woald have nfforded pe defenss to an action on
the policy, according to two careful judg-
ments rendered in June laat nnrlinql,gpdem
of exch ather, the coe by the Engllah Court of
Appeal, and the ather by the Supreme Jodicial
Court of Massachuestta, Thate 7. . 15
&-B. Ib. 283; Jackson Go. v, Boylitan Mut, Trs.
n Tutd v Hyston t

o Tiate v, , WHErE @ ds, insured
apminst risks in Graiuar]i;hmf‘g:d vious-
Iy agreed with n Hghterman that he should not
Lelinbde for any Losa in emafts pxeept loss eaizsed
by hiz own negligence, and did oot disclose this
ngreementrg 1na undmrimﬂat. the time of
m e insiTamce, e =ole nid
upan which it was held that the ownerag;?uhi
Dot recover an the policy was that this agree-
ment was material to the risk, becouse the
underwriters, ps the ssured koew, had previ-
cusly establizshed two mies of promiom, de-
E:n ing en the question whether they wonld

vE TeoourEd over ageinst the lighterman,

Lord Justice Brott observed that, but for the
two Tates nctdpremium egtablizhed by the un-
derwriters and known to the assured, the omia-
sicn of the asured to discloss thelr agreement
with the lighterman eould acly have afected

Brrnnue CoURT OF THE Umiten STaTEs

or, Tenw,

Eiﬁht xg. B:gd would have been immatorial
tha Tk, aod consequently to the in
16.Q. B, T 575, 876, © o o

In Jacksen O, v, Boplaton Mut. Ina G, it
wad adjudged that, In the absence of any frad
or intentional conemlment, the undisclosed px.
itence of n !l‘l?‘ﬂhﬂ.ﬂh betwesn the sssursd
and the carrier, like that now before us, affard.
ed no defense te an action on the policy.

It may be added that cur conclusion neconds
wilh the decision of Jedgs Shipman in Biweogg
v, Ve Fork Cent. o 5. 6, B, B 21 Blatehf, 439
us well 05 with those of Judps Dyerin the dlg.
trict coart, and Jedye Drummond in thy pie-
cuit court, in the present caze. 10 Bis, 18 g8
Sea aleo Carstaies v. Mechanies & Traders fus,
o 13 Fed, Rep. 473; The Sidney, 23 Fod. Reﬂ
?;I%wmnhk Mut. Ina, Co, v, Cilabe, 30 .

Thaerea E
‘Trae copy, Tesl;
Ju.mgfﬂ. !{nfznnnr. Clack, Sup. Court, 7.5,

My, Justics Bradley, dissenting:

"Thnl‘n?lmof ode which a_:eﬁ;t while in
custody of & c r, upon paying the los, &
iivolpnint o Hisa clak e e R
the carter. Hall v. Radread (o, 13 Wall,

207 [30 17, 8, b, 20, L. ed. &4].  Thia being
i, I ihink that the indured cannot, E?:umm
@ irduray

ent with the earrier, deprive
DE this right Suoch o eot woukl be rey
frnber alian aefs, aod vold &2 against the josurgr,
It would be s frand upon him. The carrjer
winild thereby protect bimeelf aminst the son-
sequences of his owno n:—iligrmr,u, and compe]
the insurer to indemnify him without paying
any premium, The owner of the goodg gives
up no right himself agalnat the errler; nnt
they twa agree, behind the insurer'a hack, tha
he shall bave po rght of auhmﬁm‘m Bgninsg
the enrrier, huat that the cacrier shall have sch
a Tight agsinst him; thos changing the law by
their privote agresment, Tt seoma to me that
thiz i3 contrary both 1o law and justics,

'I‘rl.nam'apr. |~
amas H. MeEanney, Clerck, Sop. 05 T. 8,

EABTERN EAND OF CHEROEEE IN
DIANS, dApps.,
¥,

UKITED STATES avp CHEROKEE FA-
TION, Commonly Called OEEROREE Ma.
Toon et

@m 8. 0. "Cheralker Trist Punds," Reparter's o3, 355-
Cherakes }nﬁ'nm—!fwghm—ﬁhtugm
ern Band,

1. By varjoastrextle the [afbad 06 tes his meog-
nized tha : 'I‘rfbk:e I%dr{mu one people, compos-
ing n =ingle ar Hatiom,
£ “fue Cheralosss [n ?urtl} Carollna dissclved
thelr connection with Thgll.;’h atkan., whan they re-
pad to accompany the ¥ of it on tta rem
and have gindd hikd nosaparsta polit e

1l, Th Uharakaem of ¥orth Carolina are oot entl-
thead t0 & lgm of the pommusted anonity fond of

the amount of sulvage which the undsrwriters
550

®Mat reported in officisl sdition,
117 . &
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1855, EssTEn® Bawn oF UHEROEER

ﬁ;.[ﬂ}. ond of the fumd exsabed by snles of Cheros
Innds west of the Misalesippl :
L

Such indisns mumt b mitkad Lo it
tn the Cherokee Natlon In complinoes with 1ts

Biutianwnd livws, if Usay wish 03 enjor the benoft
of |t commopa prope

gﬂ’-&. B3]
Argudd Jan. 4, 4, 8, gﬁf Decided Marek I,
PE5E.

FPEAL from the Court of Claima
The coss s sinterd by the court,
wers. Samnel Shellaberger, J. 0.
Wilson, Semuwd J. Cremford and J 5
Fillpadrick, for nppellant,
Meeara, William A, Phillips and 8. B,
Burdette, for Clerokes ¥otion Weat
Mr, W, d. Mowry, Asst, dtty-Gen,, for|
e Unfted States, fled n briel stating that the
United Htates, belog the trustes of the fund,
wanbd stand mewtrnl,

Mr. Jiestice Field deliverad the opinion of
tha court:

This cage comes hefors 1s 0n appeal from the
Court of Claims. It was brounght (o determine
thee Fight of the petitioners, ealled the Esstern
Band of the Cherokes Indians, to o proportion-
nte part of two funds beld by the United Sentes
In trust for the Cherolkes Nation, Ome of the |
funds wna ereated by e Treaty with the Na-|
thon made Decamber 29, 1335, at New Echota, |
in Georgin, commuting cerlnin soooities into |
tho sum of §¥14,000. The other arcse from
sales of gectain londa of the Mation Iying west
of the Missiszippd River.

The suit by the petitioners wns suthorized |
by an Act of Congress, nod it s tagainet |
the United Statés and the Chernkes Mation, E.S[
Bant. af L. 591, chap. 141, The United States,
however, knve oo inlerest in the controversy, as
they hold the funds merely as trustee. I.I-e]]f
piand neutral, therefors, in the litigntion, al-
thoagh ne 3 matter of form they bove ﬁ?ed Wi Ane
gwer traversing the nllegniions aof the petition,

Tha general ground npon which the petition.
ars nnil ek a pecavery is, thet the
Cherokes Indiona, both thoss mgil.ug east aod
those residing weat of te Mississippi, formerly
conatituted one people and composed the Clers-
kee Mation; that by wariows treaty stipolptions
with the TUnited States they became divided
inta twa branches, known as the Eastern Chero-
kees and the Woestern Cherokees; and that the
pelitioners conatiiate o portéon of the former,
anid 35 sucl are antitled to o proporilonate ahare
of the funds which the Tnited Stntes Lold in
trust for the INation,

This ¢laim g resiste], apon the ground that
tha two branches, ints which it 1a sdmitted |
the Motion was ooee divided, subsequentlr be-
came rennited, and have ever eloce conatituted
ane ontion, knawn ns the Cherokee Naotion;
and that &= such it poesesses all the righis nod
progerty previsusly claimed by hoth; and that
the petitloners have not, since the Treaty of New
Echotn, constituted any postion of the Natlon.

To determine the merlta of the respective
clnims and pretensions of the parties, it willbo
necessary L glve pomes aceount of the differeat
trestins hotween the Cherokens and the United
Elates, and to refer to the saveral Inws possed
by Coogress 10 carry the ireaties into effocs,

255812

their formoe home enst of the Misissippi ta
thigir present country west of that river,

When thnt portion of North Ameriea which
i pow embeoced within the limits of the Unided
Saates enat of the Misslasippl was diseovered, it
was pecnpied by dilferent tribes or bande of In-
dians.  These people wore destilisle af the pris
mary orts of cvilizntea, and with a faw ex-
ceptions had no permanest buildings, ocewpy.
ing only huts aod tents.  Their lands ware cal-
tivated o smoll patches amd geoemlly Ly
women. The men were chiefiy engsgad (D
hunting and flshing. From the claze come
their pringipal food, and tee skins of animals
were their principal clothing. The dilerent
trilea ronmed over lacge tracts and claimed a
right to the country as their tardtory and buat.
Ing grounds.  OFf thess trikes, the Choroken
Iuﬁjuns constituted one of the larget aod meal
powerful.  They clafmed the principal of
thi eountry now composing the Bates of North
nod Houth Oarclins, Georgiz, Alnbama and
Tennesses.  Thair tithe was treated by the gov.
ernmients sialdizhed h{rﬁhg'lnnd. and tha gav-
ernments suecepding them, a5 merely 1mul$uw;-
tunry; affording proteciion Enst individanl
encropchment, but always subijact to the con.
tral and disposition of thase povermments, st
least, 2o faras to prevent, without thelr consent,
its aequisition by others.  Sueh superior dght
rested upon the claim nsserted by England, of
prior dizcovery af the ocountry, and was re.
spected by other Buropean nations,  Thers was
no notion, thersfare, G0 o this &saertion of
auperior right to control the disposition of the
lands, aod o aequirs the title of the Indians,
except the Indians themselvea; and by treaties
with themn fram time to tmée thelr tits and in-
tereat wern ceded to the Tnited Biates,

On the 98th of November, 1785, the Tnited
Biates made 1ts first treaty with the Cherakess,
T Saat, nt L. 16 1t was concloded st Hopewall,
on the Keowes, hetween commissioners repre-
senting the United States on the one part and
the *“head men and warriors af all the Chero-
kees on the ather.” By 1t the Indians, for
themanlves snd their respective iribes apd
towna, nokoowledged that all the Cherokees
wapa nnder tha tion of the Urlted Stales
and of oo other b-a'malgli The Tresty prom-
faed peace to them aed the faver and protection
of the United Stales, on condits the Tos-
toration to liberty of certnin prisoners whom
they hnd raplursd, and of the return of certoin
praperty which they had seized. It also pre-
serilied the boundary theem nod citizens
of il United States, of ldnndn,la_ﬂhh!tedhnlg ther,
for their hunling groands, [=-a) 5 -
Lruced n mgu within the Hiates mentioned.
The ninth article provided that, for the Lene.
fit and comfort of the Indians and for the pre-
vention of injuries or oppressions on the part
af the citizens or Iedinns, the United States
should “have the sole and cxclusive right of
regulating the trade with the Todians and man-
3;_-]"'; gl their alfnira ip such manner aa [hl‘:}'
think proper.” By (bis Treaty the Cherokees
wera Tecogrized as ope peopls, compesing one
Tribe ar Kation; but subject, however, to the
jnrladietion nnd autbority of the Goveroment
of the Trited States, which could regalate their
trade and munnﬂ’a:r] their affaire

I5DLi%s v. UNITED STATES.

nnd acecomplish the removnl of the Indinns from
11771, 8,

O the secand of July, 1781, anotber Treaty
B51
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